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Foreword 


Justice in criminal cases rises or falls on the appropriateness of the sentencing process. Federal 
judges seek to impose sentences that are fair and are effective in deterring future crime. 


In the early 1940's, concern regarding disposition in sentencing led to the consideration of a new 


indeterminate sentencing model. In the January-March 1941 issue of Federal Probation, the editor 
observed: 


As a result of the disparity between sentences imposed in different districts by different judges for 
practically the same offense under similar circumstances, and because of the prison disciplinary 
problems which are the outgrowth of this failure to administer equal and exact justice, proposals are 


currently underway to introduce the indeterminate sentence plan as a part of the criminal procedures 
of the federal courts. 


Forty-three years later, things came full circle when Congress enacted the Sentencing Reform Act 
of 1984. In reaction to the continuing problem of sentencing disparity, the Act initiated a new era in 
the Federal courts in which the philosophy underpinning sentencing was recast from an indeterminate 
model of individualized justice to a determinate model. In November 1987 the sentencing guidelines— 
the most visible feature of the Act—became operative. 


Determinate sentencing under the guidelines has now been in effect for 4 years, and it is timely to 
reflect on the attendant changes in the Federal sentencing process. This special issue of Federal 
Probation, with observations and opinions from members of the bench and criminal justice experts 
with varied perspectives on the new system, contains both praise and criticism of the new approach 


to sentencing. You will find the varied points of view of the authors to be interesting and thought-pro- 
voking reading. 


Have the sentencing guidelines had an impact? They certainly have—every one of the articles that 
follow underlines how dramatic that impact has been. The nature of that impact—is it for good or ill 
or some combination of the two—is where we disagree. 


One fact is predictable and certain: The sentencing guidelines will be with us for a long time to 
come, and Congress is unlikely to revisit this perilous area very soon again. 


So it is up to us—the judges, the lawyers, and the probation officers whose professional work is so 
profoundly affected by the guidelines—to improve those guidelines and to make them work. The 
guidelines can, in time, reduce unwarranted disparity in sentencing and become a fair and just system. 
But they will only do so if all of us involved with the guidelines recognize that the lifeblood of the 
system is the sentencing judge’s discharge of his or her duty—not right, but duty—to depart in 
appropriate cases and to articulate in rational terms the reason for the departure. 


It is fair to say that most of the articles that follow—even those which are openly hostile to the 
guidelines—recognize that there is nothing wrong with the sentencing guidelines that cannot be made 
right if courts of appeal judges and the Sentencing Commission recognize that the guidelines are not 
writ in stone, and if district judges recognize and exercise the duty to depart in appropriate cases. 


These articles—each with its own orientation—help point the way down the road to an ultimately 
healthy sentencing process in which fairness, justice, and individuality are not sacrificed on the altars 
of proportion and uniformity. I commend them to yeu. 


VINCENT L. BRODERICK 
Chairman, Judicial Conference Committee on 
Criminal Law and Probation Administration 
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This Issue in Brief 


EARS FROM now, 1987—the year sentencing 

guidelines went into effect—will be remem- 

bered as a milestone in Federal criminal jus- 
tice. The Sentencing Reform Act of 1984 which 
brought about the sentencing guidelines sent ripples 
in the pool of the Federal court system that affected 
all who participate in the sentencing process. Cer- 
tainly the day-to-day work of judges, both district 
and appellate, prosecutors, attorneys, probation offi- 
cers, and correctional personnel has been altered sig- 
nificantly, and the course of careers has changed. 
This special issue of Federal Probation gives a voice 
to those who have been working in the midst of such 
historic change. 

Federal Probation invited eminent jurists and 
prominent sentencing experts to prepare articles re- 
flecting their thoughts and perspectives regarding the 
Sentencing Reform Act and the sentencing guidelines. 
The first three articles comprise thoughtful, varied 
perspectives from the bench. The articles that follow 
are by authors representing other critical roles in 
sentencing. The articles are organized by profession in 
the order that each author would typically become 
involved in the sentencing process. 

Ever since the Federal sentencing guidelines went 
into effect, judges and commentators have criticized 
the guidelines for placing excessive restrictions on 
judicial discretion. The Honorable Gerald Bard 
Tjoflat, chief judge of the U.S. Court of Appeals for the 
Eleventh Circuit, asserts that critics fail to appreciate 
the significant discretion that the judge retains. In 
“The Untapped Potential for Judicial Discretion 
Under the Federal Sentencing Guidelines: Ad- 
vice for Counsel,” Judge Tjoflat addresses the failure 
of attorneys to appropriately exploit judicial discretion 
within the guidelines structure. Advice for attorneys 
is offered regarding how to develop proper arguments 
to guide the sentencing judge’s discretion in a particu- 
lar case. Providing substantial background informa- 
tion, the article describes the congressional purposes 
of the sentencing guidelines, the elements of guideline 
sentencing, and the scope of judicial discretion embed- 
ded in the guidelines. 
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Also writing on the topic of judicial discretion, the 
Honorable Edward R. Becker, U.S. circuit judge for the 
Third Circuit, directs his comments to another audi- 
ence: sentencing judges. In “Flexibility and Discre- 
tion Available to the Sentencing Judge Under 
the Guidelines Regime,” he asserts that the percep- 
tion of the sentencing guidelines as a mechanical 
system hampers the exercise of flexibility and discre- 
tion. Areas in the guidelines offering latitude of judg- 
ment, encompassing both law and fact-finding, are 
assessed. Topics include the role of departures in the 
development of case law, the judge’s role in fact-find- 
ing, and consideration of the statutory purposes of 
sentencing by the court. 

Have the sentencing guidelines been beneficial to 
the Federal courts in sentencing defendants? This 
question forms the crux of debate and controversy 
regarding the implementation of the Sentencing Re- 
form Act. The Honorable Andrew J. Kleinfeld of the 
Ninth Circuit Court of Appeals and the Honorable G. 
Thomas Eisele of the Eastern District of Arkansas 
respond to this question with opposing views. The 
judges’ responses, in “The Sentencing Guidelines: 
Two Views From the Bench,” make for provocative 
reading that raises a variety of controversial issues. 

The Honorable William W. Wilkins, chairman of the 
U.S. Sentencing Commission, describes “The United 
States Sentencing Commission: Its Many Mis- 
sions.” At the heart of the Sentencing Commission are 
the guidelines themselves and all the rigorous activity 
that accompanies their development and refinement. 
Judge Wilkins reminds us, however, that it is impor- 
tant not to lose sight of the Commission’s significant 
ongoing responsibilities such as research, sentence 
monitoring, evaluation, and training, as well as serv- 
ing as a clearinghouse for sentencing information for 
Congress, criminal justice practitioners, and the pub- 
lic. 

Have Federal prosecutors become substitutes for 
district court judges? Have they been given leeway to 
affect criminal sentencing any way they choose? Tho- 
mas E. Zeno, assistant U.S. attorney for the District 
of Columbia, responds with a definite “no”—though he 
allows that prosecutors do discharge their duties 
somewhat differently in the era of guidelines. Zeno 
offers “A Prosecutor’s View of Sentencing Guide- 
lines,” examining some core concepts underlying the 
guidelines and related Department of Justice policy. 
Beginning with problems of sentencing under pre- 
guidelines practice, Zeno discusses the reasons for 
sentencing reform, the effects of both mandatory mini- 
mum sentences and the guidelines on prosecutorial 
discretion, and the importance of former Attorney 
General Dick Thornburgh’s memorandum on plea bar- 
gaining. 
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How has the new sentencing system affected defense 
practice? In “Defense Practice Under the Bail 
Reform Acts and the Sentencing Guidelines —A 
Shifting Focus,” Daniel J. Sears, attorney-at-law, 
examines the significant changes in criminal defense 
practice necessitated by the Bail Reform and Sentenc- 
ing Reform Acts of 1984. Mr. Sears analyzes the impact 
of revisions to the bail and sentencing statutes and 
compares defense preparation under the old law to 
that under the new law. He demonstrates that effec- 
tive adversarial engineering by defense counsei re- 
quires vigilant analysis of the potential impact of 
information presented at all stages of the criminal 
proceedings and offers some advice for effective de- 
fense preparation under the new system. 

Congress envisioned a rational sentencing system 
with judges imposing uniform and proportional sen- 
tences and defendants serving the time imposed, but 
what did it get? Judy Clarke, former executive direc- 
tor of Federal Defenders of San Diego, Inc., offers one 
point of view in “The Sentencing Guidelines: What 
a Mess.” She decries the diminished considerations of 
the human aspects in sentencing, as well as the result- 
ing change in the role of the probation officer. Ms. 
Clarke contends that while disparity existed at the 
hands of the judicial branch under the old law, the new 
system may induce disparate sentences because of 
variance in interpretation of key terms, charging de- 
cisions of prosecutors, and differing application deci- 
sions by probation officers. She expresses concern 
regarding the use of uncharged, dismissed, or acquit- 
ted conduct in the guideline application as well as 
concern regarding the competence of counsel given the 
complexity of the guidelines. 

Dramatic change. That’s what sentencing guidelines 
have meant to the job of U.S. probation officer. “The 
Federal Probation Officer: Life Before and After 
Guideline Sentencing,” a collaboration between 
Deputy Chief U.S. Probation Officers Jerry D. Den- 
zlinger (Southern District of Texas) and David E. 
Miller (Southern District of Ohio), describes how 
guidelines and the shift in sentencing philosophy have 
affected the way it was. The duties of probation officers 
of yesterday are contrasted with the challenges 
brought about by guidelines—the additional duties, 
the increased visibility, and the stress of the somewhat 
adversarial position under which the officer toils. As- 
sociated changes in the management structure of pro- 
bation offices and in supervision practices are 
described, while the accomplishments of the probation 
service in meeting the challenges of radical change are 
noted. 

Longer sentences with virtually no parole terms 
have required the Federal Bureau of Prisons to reas- 
sess the way it does business. In “The Impact of the 
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Sentencing Reform Act on Prison Management,” 
Warden Mark H. Luttrell describes how the Sentenc- 
ing Reform Act has presented a multitude of manage- 
ment challenges for the Bureau, the most obvious 
being how to handle a significant increase in prison 
population. The warden discusses the need to expand 
facilities and increase Bureau staff and describes in- 
novative programs to combat inmate idleness. He also 
provides some interesting statistics regarding the 
changing profile of the inmate population. 


We are pleased to present this special issue of Fed- 
eral Probation as a forum for reflection on, and discus- 
sion of, the recent major changes in sentencing 
Federal defendants. Collectively the articles in this 
issue offer an impressive repository for experience, 
opinion, and analysis of sentencing issues. 


MAGDELINE JENSEN, GUEST EDITOR 
Probation Administrator 
Administrative Office of the U.S. Courts 


All the articles appearing in this journal are regarded as appropriate expressions of ideas worthy of thought, but their publication is not 
to be taken as endorsement by the editors or the Federal Probation and Pretrial Services System of the views set forth. The editors may 
or may not agree with the articles appearing in the journal, but believe them in any case to be deserving of consideration. 
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The Untapped Potential for Judicial 
Discretion Under the Federal Sentencing 
Guidelines: Advice for Counsel 


By GERALD BARD TJOFLAT 
Chief Judge, United States Court of Appeals, Eleventh Circuit 


Introduction 


VER SINCE the Federal sentencing guide- 

lines went into effect in late 1987, judges and 

commentators have criticized the Federal sen- 
tencing guidelines for placing excessive restrictions 
on judicial discretion.’ The guidelines, it has been 
said, reduced the judge's role to operating a comput- 
erized sentencing mechanism. The discretion tradi- 
tionally enjoyed by the sentencing judge and the 
Parole Commission had been transferred to the 
prosecutor, who, with his or her uneasy accomplice, 
the defense attorney, could now manipulate sen- 
tences at will by picking the charge triggering the 
desired penalty. 

These criticisms, however, fail to appreciate the 
significant discretion the sentencing judge retains un- 
der the guidelines. After 3 years of considering appeals 
from sentences imposed under the guidelines, I have 
become convinced that attorneys have yet to take full 
advantage of the mechanisms for judicial discretion 
built into the guidelines. The continued failure of 
counsel competently to participate in the adversarial 
process of guideline sentencing has resulted in a num- 
ber of unfortunate consequences. A judge who receives 
no assistance from an incompetent defense attorney 
unfamiliar with the proper arguments in favor of a 
downward departure may impose an excessively 
harsh sentence. Similarly, the same judge, now lack- 
ing the guidance of considered arguments by the 


prosecutor urging an upward departure, may impose .. 


an improperly lenient sentence. Furthermore, sen- 
tencing judges who decide on a downward or upward 
departure from the guideline sentence may do so for 
reasons or in ways not contemplated by the guidelines. 


Perhaps most importantly, the failure to appreciate 
the scope of judicial discretion and the accompanying 
inability to conceive of relevant arguments in favor of 
a departure from the guideline sentences result in 
backroom agreements where assistance to the Gov- 
ernment’s case is exchanged for reduced charges. 
These backroom deals frustrate the purposes of the 
sentencing guidelines and remain immune from judi- 
cial review, as the sentencing judge cannot intervene 


in the absence of a plea agreement, and the appellate 


court has nothing to review in the absence of an 


appeal. The guidelines can only ensure honesty, uni- 
formity, and proportionality in sentencing if the argu- 
ments relating to the imposition of a particular 
sentence find their expression in open court. Honesty 
in sentencing falls by the wayside if sentencing hear- 
ings do not reflect the true basis for the imposed 
penalty. Uniformity in sentencing suffers as clandes- 
tine charging arrangements encourage discriminatory 
prosecution in violation of constitutional equal protec- 
tion guarantees and shake the public’s confidence in 
the criminal justice system. Proportionality in sen- 
tencing vanishes as sentences, instead of reflecting the 
seriousness of the offense and the personal culpability 
of the defendant, reflect the defendant’s willingness to 
provide assistance and his or her lawyer’s inability to 
articulate departure rationale during the sentencing 
hearing. 

Although incompetent advocacy in sentencing hear- 
ings under the guidelines comes in many shapes and 
sizes, I will focus my remarks on the failure of counsel 
to exploit judicial discretion to alter the offense level 
assigned to a particular offense. In their arguments to 
the sentencing judge, defense attorneys and prosecu- 
tors alike tend exclusively to appeal to the judge’s 
discretion to assign the defendant to an offender cate- 
gory other than the one suggested by the guidelines. 
As a result, judicial discretion to depart from the 
heartland sentences of the guidelines remains largely 
untapped. 


As this article addresses the failure of attorneys to 


“make appropriate use of clear statements delineating 


the importance and scope of judicial discretion in 
guideline sentencing, I will rely heavily on legislative 
pronouncements, policy statements, and commentar- 
ies defining judicial discretion under the guidelines. 
This article will briefly discuss the relevant purposes 
of the sentencing guidelines and will then present a 
general outline of the factors contributing to the estab- 
lishment and the imposition of sentences under the 
guidelines, paying particular attention to the distinc- 
tion between horizontal, offender-related, and verti- 
cal, offense-related, components of guideline 
sentencing. Following an exploration of the role and 
scope of judicial sentencing discretion under the guide- 
lines, the article will conclude with some practical 
suggestions regarding the development of arguments 
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to guide judicial discretion in guideline sentencing. 
Purposes of the Federal Sentencing Guidelines 


The sentencing guidelines grew out of the realiza- 
tion that sentencing according to the medical model of 
rehabilitation had failed.” Prison inmates complained 
that indeterminate sentences with uncertain release 
dates constituted cruel punishment. Criminal justice 
practitioners and criminologists declared imprison- 
ment incapable of advancing rehabilitative purposes.® 
Even if imprisonment could rehabilitate, it had be- 
come clear that it was impossible to ascertain whether 
a particular prisoner had in fact been rehabilitated.‘ 
Reports documented widely disparate sentences for 
similar offenders convicted of similar offenses.° 

In response to the mounting criticisms of a sentenc- 
ing system that vested wide discretion in the Parole 
Commission, Congress established the Federal Sen- 
tencing Commission to establish uniform Federai sen- 
tencing guidelines. The new guidelines were to assure, 
among other things, “that sentences are fair both to 
the offender and to society, and that such fairness is 
reflected both in the individual case and in the pattern 
of sentences in all Federal criminal cases,” and “that 
the offender, the Federal personnel charged with im- 
plementing the sentence, and the general public are 
certain about the sentence and the reasons for it.” The 
policy statement accompanying the sentencing guide- 
lines summarized the objectives of the Sentencing 
Commission as follows: 


Congress first sought honesty in sentencing... . 


Second, Congress sought uniformity in sentencing by narrowing . 


the wide disparity in sentences imposed by different federal 
courts for similar criminal conduct by similar offenders. Third, 
Congress sought proportionality in sentencing through a system 
that imposes appropriately different sentences for criminal con- 
duct of different severity. 


Vertical and Horizontal Sentence Components 


The Sentencing Commission adopted a sentencing 
table to guide a judge in determining the appropriate 
sentence range for a particular offense committed by 
a defendant with a particular criminal history.® The 
sentencing table represents a grid with a vertical 
variable “Offense Level” and a horizontal variable 
“Criminal History Category (Criminal History 
Points).” Having decided on the appropriate offense 
level and criminal history category, the sentencing 
judge determines the suggested sentence range in a 
given case by correlating offense level and criminal 
history category.'° Every sentence range suggested by 
the sentencing guidelines therefore combines offense- 
and offender-related elements. 


The Vertical Component: Offense Factors 
28 U.S.C. § 994(c) enumerates the factors the Sen- 


tencing Commission could take into account in deter- 
mining the offense level for a given offense: 


(1) the grade of the offense; 


(2) the circumstances under which the offense was committed 
which mitigate or aggravate the seriousness of the offense; 


(3) the nature and degree of the harm caused by the offense, 
including whether it involved property, irreplaceable property, a 
person, a number of persons, or a breach of public trust; 


(4) the community view of the gravity of the offense; 
(5) the public concern generated by the offense; 


(6) the deterrent effect a particular sentence may have on the 
commission of the offense by others; and 


(7) the current incidence of the offense in the community and in 
the Nation as a whole. 


The Horizontal Component: Offender Factors 


Subsections (d) and (e) of 28 U.S.C. § 994 specify the 
factors that the Sentencing Commission was author- 
ized to consider in determining the offender-related 
element in its sentencing scheme: 

(1) age; 

(2) education; 

(3) vocational skills; 

(4) mental and emotional condition to the extent that such 

condition mitigates the defendant’s culpability or to the extent 

that such condition is otherwise plainly relevant; 

(5) physical condition, including drug dependence; 

(6) previous employment record; 

(7) family ties and responsibilities; 

(8) community ties; 

(9) role in the offense; 

(10) criminal history; and 

Lo sam of dependence upon criminal activity for a liveli- 


Pursuant to the rejection of rehabilitative concerns 
in the context of decisions regarding the imposition 
and the length of a prison sentence, the Sentencing 
Commission was instructed to disregard items (2), (3), 
(6), (7), (8) for devising guidelines regarding decisions 
of this kind.” In addition to this legislative limitation, 
the Commission itself decided to disregard items (1), 
age, and (5), drug dependence, for policy reasons." 

The sentencing guidelines reflect the remaining fac- 
tors in various provisions. The sentencing guidelines 
recognize item (9), role in the offense, though listed as 
a factor determining the offender-related element, as 
affecting the offense level assigned to a particular 
act.’ Similarly, item (11), degree of d2pendence upon 
criminal activity for a livelihood, appears in section 
4B1.3, which imposes a mandatory minimum offense 
level on crimes committed “as part of a pattern of 
criminal conduct engaged in as a livelihood. . . .”° 

Finally, chapter 4 of the guidelines takes into ac- 
count item (10), a defendant’s criminal history. In part 
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A of that chapter, prior criminal conduct influences a 
defendant’s criminal history category. In part B, prior 
criminal conduct is relevant to a defendant’s classifi- 
cation as a career offender eligible for “a term of 


imprisonment at or near the maximum term author- 


Judicial Discretion in the Federal 
Sentencing Guidelines 

The sentencing guidelines acknowledge the impor- 
tance of judicial discretion in applying guideline pre- 
scriptions to particular offenders in particular cases. 
From the very outset, judicial discretion formed an 
integral part of the Sentencing Commission’s project 
to establish a uniform sentencing scheme: 


The sentencing guidelines system will not remove all of the 
judge’s sentencing discretion. Instead, it will guide the judge in 
making his decision on the appropriate sentence. If the judge 
finds an aggravating or mitigating circumstance present in the 
case that was not adequately considered in the formulation of the 
guidelines and that should result in a sentence different from that 
recommended in the guidelines, the judge may sentence the 
defendant outside the guidelines. 


Recall that the Commission was charged with 
achieving not only uniformity in sentencing, but also 
proportionality in sentencing. Judicial discretion was 
required to strike a balance between the competing 
interests of uniformity and proportionality. It was 
upon the sentencing judge to ensure that the sentenc- 


ing guidelines did not run afoul of Justice Powell’s 


insight that “a consistency produced by ignoring indi- 
vidual differences is a false consistency.” Accordingly, 
the Commission was to eradicate only unwarranted 
sentencing disparities, while leaving sufficient discre- 
tion to the sentencing judge to determine whether a 
particular case warranted a departure from the guide- 
line sentence: 


(b) The purposes of the United States Sentencing Commission 
are to— 


(1) establish sentencing policies and practices for the Fed- 
eral criminal justice system that— 


(B) provide certainty and fairness in meeting the purposes 
of sentencing, avoiding unwarranted sentencing disparities 
among defendants with similar records who have been found 
guilty of similar criminal conduct while maintaining suffi- 
cient flexibility to permit individualized sentences when war- 
ranted by mitigating or aggravating factors not taken into 
account in the establishment of general sentencing practices. 


As the Senate Report accompanying this subsection 
of 28 U.S.C. § 991 points out, “[t]he key word in 
discussing unwarranted sentence disparities is ‘un- 
warranted.’ The Committee does not mean to suggest 
that sentencing policies and practices should elimi- 
nate justifiable differences between the sentences of 
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persons convicted of similar offenses who have similar 
records.” 

The Sentencing Commission, in its attempt to deter- 
mine the appropriate penaities for the wide range of 
Federal offenses, could only specify the sentence 
ranges for an abstract model of each offense, a “heart- 
land” case derived from statistical analysis of prison 
sentences served during a given time period.” In de- 
termining the penalty for these abstract norm cases, 
the Commission sought to implement the sentencing 
purposes enumerated in 28 U.S.C. § 991: retribution, 
deterrence, specific deterrence or incapacitation, and 
rehabilitation.” 

This establishment of sentencing ranges for abstract 
norms must be carefully distinguished from the actual 
imposition of a particular sentence on a particular 
defendant. The Commission realized the inherent 
limitations of assigning sentence ranges to statistical 
averages and therefore decided to equip the sentenc- 
ing judge with the discretion to depart from the sen- 
tence range specified in the guidelines: 

The Commission intends the sentencing courts to treat each 

guideline as carving out a “heartland,” a set of typical cases 

embodying the conduct that each guideline describes. When a 

court finds an atypical case, one to which a particular guideline 

linguistically applies but where the conduct significantly differs 


from the norm, the court may consider whether a departure is 
warranted. 


Specifically, the sentencing judge may deviate from 
the suggested sentence range in cases presenting “an 
aggravating or mitigating circumstance of a kind, or 
to a degree, not adequately taken into consideration 
by the Sentencing Commission.”” 

The sentencing judge on the judicial level is in- 
structed to apply the sentencing guidelines with an 
eye to the same sentencing purposes underlying the 
Commission’s establishment of the guidelines on the 
legislative level: retribution, general deterrence, spe- 
cific deterrence or incapacitation, and rehabilitation.” 

The guidelines delineate the scope of judicial discre- 
tion in two ways. On a general level, 28 U.S.C. § 994 
specifies the offense- and the offender-related circum- 
stances the Commission considered in establishing 
the norm sentences of the guidelines. On the level of 
particular offenses, the sentencing judge must now . 
look to the legislatively defined circumstances under- 
lying the Commission’s efforts, as well as to the sen- 
tencing factors, policy statements, and commentaries 
the Commission has used to carry out its mission.” 


Guiding Judicial Discretion 
After laying out the purposes of the sentencing 
guidelines, the elements of guideline sentencing, and 
the scope of judicial discretion embedded in the guide- 


lines, it is now time to illustrate the ways in which 
attorneys can develop proper arguments to guide the 


ADVICE FOR COUNSEL 


sentencing judge’s discretion in a particular case. 

Ideally, the sentencing hearing under the sentencing 
guidelines is an adversarial hearing on the presen- 
tence investigation report compiled by the probation 
officer. Leaving aside factual agreements pertaining 
to the report, the sentencing hearing offers defense 
attorneys and prosecutors the opportunity to argue for 
a departure from the sentence range prescribed by the 
guidelines. As both sides present arguments in refer- 
ence to the policy considerations underlying the sen- 
tencing guidelines in an effort to convince the judge 
that the case at hand presents “aggravating or miti- 
gating circumstance[s] of a kind, or to a degree, not 
adequately taken into consideration by the Sentencing 
Commission,” a detailed record emerges, which not 
only allows the sentencing judge to make a considered 
decision, but also enables the appellate court to con- 
duct a meaningful review of the sentence in the case 
of an appeal. 

Unfortunately, the reality of sentencing hearings 
falls far short of this ideal. As attorneys fail to present 
the judge with helpful arguments for or against a 
departure, sentences are imposed on an improper ba- 
sis or on no recognizable basis at all. The following 
pointers seek to bridge the gap between reality and 
ideal in guideline sentencing. 

The judge’s discretion in altering the offense level 
prescribed by the guidelines has been virtually ig- 
nored. Instead, attorneys, perhaps unable to rid them- 
selves of the vestiges of rehabilitative sentencing, 
have focused almost exclusively on the offender-re- 
lated element of guideline sentencing. As illustrated 
above, unless a defendant faces a finding of having 
engaged in a criminal livelihood or has received a 
non-prison sentence, the defendant’s criminal record 
remains as the only factor affecting the offender-re- 
lated element of his or her sentence.” The judge’s 
discretion in considering the defendant’s criminal re- 
cord, however, is extremely limited. For example, the 
judge has no discretion to disregard prior offenses not 
sufficiently related to the instant offense. Arguments 
regarding the relevance of prior convictions are lim- 
ited to the question of whether or not two or more prior 
sentences were imposed in related cases.” According 
to the guidelines, a judge may alter the offender-re- 
lated element only “[i]f reliable information indicates 
that the criminal history category does not adequately 
reflect the seriousness of the defendant’s past criminal 
conduct or the likelihood that the defendant will com- 
mit other crimes. . . .”” 

Aside from the issue of prior sentences imposed in 
related cases, judicial discretion to alter the offender- 
element of a guideline sentence is therefore limited to 
the overall impression of uncontestable factors. The 
judge’s exercise of this limited discretion is in turn 


restricted to consideration of only two of the four 
sentencing rationales underlying the guidelines: ret- 
ribution and specific deterrence, or incapacitation.™ 
Arguments by counsel regarding the overall impres- 
sion of a defendant’s criminal record may therefore 
make no reference to considerations of general deter- 
rence or rehabilitation. 

In contrast, the judge may consider a far greater 
range of more flexible factors when determining the 
appropriate offense-related element of a guidelines 
sentence. While the offender-related factors enumer- 
ated in 28 U.S.C. § 994(d) can, in the case of a 
non-career offender facing a prison sentence, be re- 
duced to the defendant’s criminal record, the vast 
majority of offense-related factors listed in 28 U.S.C. 
§ 994(c) remair. applicable to all cases. Item (1), grade 
of the offense, leaves the judge with no discretion. 
Items (2), the circumstances of the offense, and (8), the 
nature and degree of harm caused by the offense, may 
or may not have been considered by the Sentencing 
Commission, depending on the number and specificity 
of the special circumstances enumerated in the guide- 
lines.* Even in cases where the Sentencing Commis- 
sion has explicitly considered items (2) and (8) in the 
guideline pertaining to a given crime, the judge still 
retains discretion to depart as the offense level pre- 
scribed by the guidelines, though explicitly reflective 
of the kind of circumstance, may fail to take account 
of the degree to which that circumstance was present 
in a particular case.” 

With respect to items (4) through (7), it could be 
argued that the Commission could not have fully con- 
sidered them even if it had wanted to do so. A consid- 
eration of the community view of the gravity of the 
offense,® the public concern generated by the of- 
fense,® the deterrent effect of a particular sentence,” 
and the current incidence of the offense in the commu- 
nity and in the Nation® clearly requires a novel in- 
quiry in each particular case within its sociological 
and temporal context. Consider, for example, defen- 
dant A, who stands convicted of smuggling an unlaw- 
ful alien in the Federal district court of Idaho, and 
defendant B, who is convicted of the same offense in 
the Southern District of California, San Diego.” At the 
sentencing hearing for defendant A, the Federal de- 
fender in Idaho might remind the judge of the low 
incidence of alien smuggling in Idaho, the absence of 
any deterrent effect of a prison sentence considering 
the offense’s rarity, the virtual nonexistence of concern 
among Idahoans about alien smuggling, and the cor- 
responding perception of alien smuggling as a crime of 
little gravity. In contrast, the assistant United States 
attorney in San Diego could point to the high incidence 
of alien smuggling in Southern California, the signifi- 
cant deterrent effect a severe penalty would have 
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among farmers, the growing concern among Southern 
Californians about the importation and mistreatment 
of migrant farm workers from Mexico and other Latin 
American countries, and the emerging community 
perception of alien smuggling as a serious offense. 


Conclusion 


Unfortunately, attorneys have so far failed to seize 
the opportunities for judicial discretion embedded in 
the offense-related element of guideline sentencing 
Even the discussions of the offender-related element, 
i.e., the defendant’s criminal record, which tend to 
dominate sentencing hearings rarely go beyond de- 
fense counsel’s appeal for a merciful interpretation of 
the defendant’s record. These calls for mercy generally 
fail to present arguments framed in the retributive or 
incapacitationist terms demanded by the guidelines. 

It is my sincere hope that this article will encourage 
attorneys to familiarize themselves with the stand- 
ards for judicial discretion contained in the guidelines 
and to refer to these standards in the arguments 
during sentencing hearings. The ability of the sentenc- 
ing guidelines to fulfill their tripartite mission of en- 
suring honesty, uniformity, and proportionality in 
sentencing stands and falls with counsel’s ability to 
enunciate relevant arguments during the sentencing 
hearing as the judge may not sua sponte depart from 
the guideline range without given prior notice to coun- 
sel. 

The sentencing guidelines therefore will more suc- 
cessfully advance their purposes if attorneys well- 
versed in the provisions of the guidelines turn guide- 
line sentencing hearings into the meaningful adver- 
sarial process they were designed to be. I hope this 
article takes a first step in that direction. 


NOTES 


lSee, e.g., Charles J. Ogletree, The Death of Discretion? Reflec- 
tions on the Federal Sentencing Guidelines, 101 Harv. L. Rev. 1938 
(1988); Janet C. Hoeffel, Note, The Dark Side of DNA Profiling: 
Unreliable Scientific Evidence Meets the Criminal Defendant, 42 
Stan. L. Rev. 465, 466 n.8 (1990). 


Senate Comm. on the Judiciary, Comprehensive Crime Control 
Act of 1983, S. Rep. No. 225, 98th Cong., Ist Sess. 38 (1983) 
{hereinafter Senate Report]. 

31d. 

‘Td. 

51d. at 38, 41-50. 

Sid. at 39. 

TUnited States Sentencing Commission, Federal Sentencing 
Guidelines Manual 2 (1990 ed.) [hereinafter Federal Sentencing 
Guidelines Manual]. 


81d. at 236. 


December 1991 


10Sentencing Guidelines § 1B1.1. 
1198 U.S.C. § 994(c) (1988). 

1298 U.S.C. § 944(d). 

1898 U.S.C. § 944(e). 


MSentencing Guidelines ch. 4, pt. A intro. cmt. The guidelines 
neither explicitly reject nor recognize items (4), mental and emo- 
tional condition, and (5), physical condition. The guidelines merely 
state that, as a matter of policy, the Commission has decided to 
disregard drug abuse for purposes of sentencing. Insofar as the 
absence of any comment on the relevance of mental, emotional, or 
physical condition suggests that a judge may consider these factors 
in determining the offender-related element of a given sentence, the 
scope of judicial discretion with respect to these factors is extremely 
narrow. After all, at the time of sentencing, it will already have been 
determined that the defendant (1) was of a mental, emotional, and 
physical condition to stand trial, (2) possessed the requisite intent 
to commit the offense, and (3) had been of a physical condition such 
that it was not impossible for him or her to have committed the 
crime. 


15Sentencing Guidelines § 3B1.1-2. 


16Sentencing Guidelines § 4B1.3. 


1798 U.S.C. § 994(h). 


18Senate Report, supra note 2, at 51-52; see also id. at 52 (“The 
purpose of the sentencing guidelines is to provide a structure for 
evaluating the fairness and appropriateness of the sentence for an 
individual offender, not to eliminate the thoughtful imposition of 
individualized sentences.”). 


19F-ddings v. Oklahoma, 455 U.S. 104, 112, 102 S. Ct. 869, 875 
(1982). 


2098 U.S.C. § 991(b)(1)(B). 
2lSenate Report, supra note 2, at 161. 


22Federal Sentencing Guidelines Manual, supra note 7, at 4 (“[the 
Commission] has analyzed data drawn from 10,000 presentence 
investigations, crimes as distinguished in substantive criminal stat- 
utes, the United States Parole Commission’s guidelines and result- 
ing statistics, and data from other relevant sources”); see also Senate 
Report, supra note 2, at 177 (“[t]he Commission is directed, as a 
starting point, to ascertain the average sentence imposed for differ- 
ent categories of cases and the average length of time served in 
prison when such terms were imposed”). 


2The Commission, however, could not consider rehabilitation as 
a purpose of imprisonment in establishing the guidelines. 28 U.S.C. 
§ 994(k) (“The Commission shall insure that the guidelines reflect 
the inappropriateness of imposing a sentence to a term of imprison- 
ment for the purpose of rehabilitating the defendant or providing 
the defendant with needed educational or vocational training, medi- 
cal care, or other correctional treatment.”). 


“Federal Sentencing Guidelines Manual, supra note 7, at 6. 


7518 U.S.C. § 3553(b); see also Senate Report, supra note 2, at 
78-79 (§ 3553(b) “provides the flexibility necessary to assure ade- 
quate consideration of circumstances that might justify a sentence 
outside the guidelines. A particular kind of circumstance, for exam- 
ple, might not have been considered by the Sentencing Commission 
at all because of its rarity, or it might have been considered only in 


ADVICE FOR COUNSEL 


its usual form and not in the particularly extreme form present in 
a particular case.”). . 


7618 U.S.C. §3553 (a)(2). As might be expected, a judge is similarly 
instructed not to impose a prison sentence for the purpose of reha- 
bilitating an offender. 18 U.S.C. § 3582 (“The court, in determining 
whether to impose a term of imprisonment, and, if a term of 
imprisonment is to be imposed, in determining the length of the 
term, shall consider the factors set forth in section 3553 (a) to the 
extent that they are applicable, recognizing that imprisonment is 
not an appropriate means of promoting correction and rehabilita- 
tion.”) 


27 See Senate Report, supra note 2, at 167-68 (“[T]he sentencing 
judge is required to take the policy statements into account in 
deciding what sentence to impose and it is expected that the policy 
statements will be consulted at all stages of the criminal justice 
system, including the appellate courts, in evaluating the appropri- 
ateness of the sentence and corrections program applied to a par- 
ticular case.”). 


818 U.S.C. § 3553(b). 
See supra text accompanying notes 14-17. 


prior sentences imposed in related cases are to be treated as 
one sentence for purposes of the criminal history.” Sentencing 
Guidelines § 4A1.2. 


31Sentencing Guidelines § 4A1.3. 


32S ection 4A1.3. makes this point at no less than four different 
places: “If reliable information indicates that the criminal history 
category does not adequately reflect the seriousness of the defen- 
dant’s past criminal conduct or the likelihood that the defendant will 
commit other crimes. ... ” (emphasis added); “A departure under 
this provision is warranted when the criminal history category 
significantly under-represents the seriousness of the defendant’s 
criminal history or the likelihood that the defendant will commit 


further crimes.” (emphasis added); “There may be cases where the 
court concludes that a defendant’s criminal history category signifi- 
cantly over-represents the seriousness of a defendant’s criminal 
history or the likelihood that the defendant will commit further 
crimes.” (emphasis added); “This policy statement authorizes the 
consideration of a departure from the guidelines in the limited 
circumstances where reliable information indicates that the crimi- 
nal history category does not adequately reflect the seriousness of 
the defendant’s criminal history or likelihood of recidivism. . . ." 
(emphasis added). 


38While the Commission has published a variety of “Specific 
Offense Characteristics" for some offenses, see, e.g., Sentencing 
Guidelines § 2B3.1. (robbery); § 2D1.1. (drug offenses), it has not 
done so for all offenses, see, e.g., Sentencing Guidelines §§ 2T1.5.-8 
(fraudulent tax returns, statements, or other documents; failing to 
collect or truthfully account for and pay over tax; failing to deposit 
collected taxes in trust account as required after notice). 


See 18 U.S.C. § 3553(b) (“The court shall impose a sentence of 
the kind, and within the range, referred to [above] unless the court 
finds that there exists an aggravating or mitigating circumstances 
of a kind, or to a degree, not adequately taken into consideration by 
the Sentencing Commission . . . .” (emphasis added)). 


3598 U.S.C. § 994(c)(4). 
3698 U.S.C. § 994(c) (5). 
3798 U.S.C. § 994(c) (6). 
3898 U.S.C. § 994(c) (7). 


39 See Sentencing Guidelines § 2L1.1. 


40Burns v. United States, 111 S. Ct. 2182 (1991). 


Flexibility and Discretion Available 
to the Sentencing Judge Under the 
Guidelines Regime 


By Epwarp R. BECKER* 
Judge, United States Court of Appeals, Third Circuit 


URING MY 3-year term as Chairman of the 

Judicial Conference Committee on Criminal 

Law and Probation Administration, it became 
clear to me that the sentencing guidelines are a 
source of great discomfort to many Federal judges 
and probation officers. Their discomfort stems from 
two complementary concerns. First, the judges and 
officers believe that, under the pre-guidelines sen- 
tencing regime, their exercise of discretion in fash- 
ioning or recommending a sentence that balanced 
the nature of the offense, the individual charac- 
teristics of the defendant, and the interest of the 
public was their most important function, indeed 
their “finest hour.” Concomitantly, they believe that, 
while the guidelines may have largely accomplished 
the congressional purpose of reducing sentencing 
disparity, they have made it difficult in many situ- 
ations for judges to administer what they, based on 
long experience, consider to be just sentences. The 
restriction in sentencing discretion wrought by the 
guidelines has unfortunately engendered in some 
judges and probation officers a mood of fatalism and 
resignation based upon a perception of the guide- 
lines as a harsh, mechanical system that affords the 
sentencing court a bare minimum of flexibility and 
discretion. 

I acknowledge, as any fair observer must, that the 
prized sentencing discretion of Federal judges has 
been drastically curtailed and in many areas com- 
pletely eliminated by the guidelines. I nonetheless 
believe that there is still considerable room for flexi- 
bility and discretion thereunder. The purpose of this 
article is to highlight these areas, to encourage their 
cultivation, and to dispel the notion that the judges 
and probation officers have become veritable automa- 
tons in the sentencing field. Having in mind that the 
guidelines sentencing judge is both fact finder and law 
finder, the theses of this article are twofold. First, 
flexibility exists in the spheres of both law and fact. 
Second, flexibility comes at a price—the often consid- 
erable time and energy involved in developing a re- 
cord, in making detailed fact findings, and in carefully 
analyzing the governing statutes and their intersec- 
tion with the guidelines. 


* The author acknowledges his gratitude to Toby D. Slaw- 
sky, Esq., assistant genera! counsel, Administrative Office of 
the U.S. Courts, for her helpful comments. 


Departures 


The most widely recognized avenue of flexibility 
under the guidelines is the sentencing judge’s ability 
to depart from the prescribed sentencing range. Al- 
though the critical role of departure in the guidelines 
scheme and the rationale behind it have been dis- 
cussed frequently in judicial opinions and in guide- 
lines seminars, this role and rationale cannot be 
repeated too often: 


The Commission intends the sentencing courts to treat each 
guideline as carving out a “heartland,” a set of typical cases 
embodying the conduct that each guideline describes. When a 
court finds an atypical case, one to which a particular guideline 
linguistically applies but where conduct significantly differs from 
the norm, the court may consider whether a departure is war- 
ranted. 


Both the Sentencing Commission and Congress 
have made clear that the ultimate success of the 
ambitious project undertaken in the Sentencing Re- 
form Act of 1984 (“SRA”)’ depends on the Commission’s 
ability to refine the initial guidelines as their imper- 
fections become apparent through experience.® Other- 
wise, we would be saddled forever with broad 
discretion to depart, or mandatory but imprecise rules, 
or some combination of the two. Recognizing this 
point, Congress created the Sentencing Commission 
as a permanent body,’ charged not merely with devel- 
oping an initial set of sentencing guidelines,’ but also 
with monitoring and evaluating those guidelines on an 
ongoing basis.° Thus the Commission is required to 
review the guidelines periodically’ and empowered to 
submit proposed amendments to the guidelines to 
Congress.* Only through this process of continually 
amending and refining the guidelines as their imper- 
fections become apparent from experience, can the 
alternative problems arising from broad departure 
power versus mandated enforcement of imperfect 
rules be combatted simultaneously and eventually 
minimized. 


The Sentencing Commission itself recognized the 
unavoidable imperfections in its initial set of guide- 
lines and the resulting need to give judges and proba- 
tion officers sufficient latitude to contribute to the 
continuing evolution of the guidelines. For example, 
although the Commission possesses authority to pro- 
hibit departures by declaring in advance that it had 
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considered various factors and found them irrelevant 

for sentencing purposes,’ it chose not to exercise this 

authority in large part because it recognized 
the difficulty of foreseeing and capturing a single set of guidelines 
that encompasses the vast range of human conduct potentially 
relevant to a sentencing decision. The Commissicn also recog- 
nizes that in the initial set of guidelines it need not do so. The 
Commission is a permanent body, empowered by law to write and 
rewrite the guidelines, with progressive changes, over many 
years. By monitoring when courts depart from the guidelines and 
by analyzing their stated reasons for doing so, the Commission, 
over time, will be able to create more accurate guidelines that 
specify precisely where departures should and should not be 
permitted.’ 


Given this background, it is evident that Congress 
and the Commission intended that departures play a 
critical role in the ongoing process begun by the SRA. 
Quite simply, departures provide the Sentencing Com- 
mission with the feedback it needs to refine the guide- 
lines over time. Departures bring specific cases where 
“a particular guideline linguistically applies but where 
conduct significantly differs from the norm”” to the 
Commission’s attention; without them, the Commis- 
sion would be hampered significantly in its ongoing 
mission to develop an ever-improving code of Federal 
sentencing.” 

Despite the Commission’s invitation to depart and 
the central importance of departure to the develop- 
ment of sentencing law, the number of occasions in 
which judges have departed thus far appears to be 
modest. According to the 1990 Annual Report of the 
Sentencing Commission, 83.4 percent of the sentences 
imposed between October 1, 1989, and September 30, 
1990, were within the guidelines range. Leaving aside 
those sentences that were below the guidelines range 
because the defendant provided substantial assis- 
tance to the Government, departure above and below 
the guidelines range occurred during that year in only 
9.2 percent of the cases.’* This modest departure rate 
indicates either that the Sentencing Commission was 
more prescient than it claimed to be in drafting its 


initial guidelines or that courts generally are too re- 


luctant to depart from the prescribed sentencing 
range. 

In my view, the sharp variation in guidelines depar- 
ture rates among district courts counsels against ac- 
cepting the explanation of Commission prescience. For 
example, in the Third Circuit, in which I sit, there 
were downward departures in 16 percent of the cases 
in the Eastern District of Pennsylvania during the 
measured period, but in only 1 percent of the cases in 
the District of New Jersey and in only 2.6 percent of 
the cases in the Middle District of Pennsylvania.“ A 
similarly disparate downward departure rate exists 
for the same period among district courts in other 
circuits as well. 

In the Second Circuit, there were downward depar- 


tures in over 11 percent of the cases in the Eastern 
District of New York and in the District of Connecticut, 
but in only 2.8 percent of the cases in the Northern 
District of New York.” In the Fifth Circuit, there were 
downward departures in 14.3 percent of the cases in 
the Eastern District of Texas, but in only 4.8 percent 
of the cases in the Western District of Texas and in 
only 2.6 percent of the cases in the Southern District 
of Mississippi.’° In the Eighth Circuit, the downward 
departure rate was high in both the District of Ne- 
braska (at 16.2 percent) and in the District of South 
Dakota (at 14.3 percent); but in the Western District 
of Missouri and in the Western District of Arkansas, 
it was 0.0 percent; and in the District of North Dakota, 
it was 2.7 percent.” In the Ninth Circuit, the down- 
ward departure range varied from 25 percent in the 
District of Arizona to 3 percent in the Eastern District 
of California.” In the Tenth Circuit, the District of 
Utah’s downward departure rate was 12.3 percent, but 
the District of New Mexico’s rate was only 2.8 per- 
cent.’° 

Upward departure disparity, although less pro- 
nounced, is nonetheless also significant. In the Fifth 
Circuit, for instance, the Eastern District of Texas 
departed upward in 8.2 percent of the cases, but the 
rest of the districts in that circuit departed upward 
only in about 3 percent or less of the cases.” Similarly, 
in the Ninth Circuit, although the Southern District 
of California departed upward in 11.2 percent of the 
cases, the other three California district courts did so 
in only 0.5 to 2.3 percent of the cases.” 

While the national figures lie between these ex- 
tremes, to some extent the wide disparity among dis- 
tricts reflects the different attitudes toward departure 
held by various district judges.” In view of the forego- 
ing data, it appears that the districts with high depar- 
ture rates (up or down) are either acting cavalierly 
(and, I presume, with impunity in terms of the failure 
of the Government to appeal downward departures) or 
that they are acting appropriately, while other dis- 
tricts are being passive. Assuming that the truth lies 
somewhere in between, the figures suggest to me that 
many of the district courts are overly reluctant to 
depart.” 

Some believe that this reluctance is attributable to 
the developing jurisprudence of the courts of appeals, 
which are alleged in some quarters to be less than 
hospitable to departures. This article will not analyze 
that jurisprudence or assess that theory. My purpose 
is instead to emphasize and to underscore, for the 
benefit of probation officers, who must make the initial 
foray into the record and the initial recommendation 
as to departure, and for the benefit of Federal judges 
as well, that the Sentencing Commission and Con- 
gress, as explained above, have invited departure in 
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appropriate cases. 

The critical importance of the judiciary’s acceptance 
of this invitation is underscored by the Supreme 
Court’s emerging attitude toward resolving circuit 
splits on guidelines issues, i.e., it appears that the 
court will generally decline to exercise its certiorari 
power and leave it to the Sentencing Commission to 
resolve them. Speaking for the Court in Braxton v. 
United States,“ Justice Scalia stated: 


After we had granted Braxton’s petition for certiorari, the Com- 
mission requested public comment on whether § 1B1.2(a) should 
be “amended to provide expressly that such a stipulation must be 
as part of a formal plea agreement,” 56 Fed. Reg. 1891 (1991), 
which is the precise question raised by the first part of Braxton’s 
petition here. The Commission took this action pursuant to its 
statutory duty “periodically [to] review and revise” the Guide- 
lines, Congress necessarily contemplated that the Commission 
would periodically review the work of the courts, and would make 
whatever clarifying revisions to the Guidelines conflicting judi- 
cial decision might suggest. This congressional expectation alone 
might induce us to be more restrained and circumspect in using 
our certiorari power as the primary means of resolving such 
conflicts; but there is even further indication that we ought to 
adopt that course. In addition to the duty to review and revise 
the guidelines, Congress has granted the Commission the un- 
usual explicit power to decide whether and to what extent its 
amendments reducing sentences will be given retroactive effect, 
28 U.S.C. § 994(u). .. .”° 


Finally, in view of the centrality of departures to the 
guidelines sentencing scheme, I stress the importance 
of reporting in detail the reasons for departures to the 
Sentencing Commission. At minimum, the statement- 
of-reasons form supplied to the court along with the 
judgment form should be executed and sent to the 
Commission. It is hoped that, more often, the court 
will elaborate on the completed form in either a writ- 
ten or oral statement (transcribed by the court report- 
ing service) and, in appropriate cases, in a written 
opinion. Only if we give the Commission our views can 
it properly fulfill its statutorily assigned duty to moni- 
tor the guidelines and revise them from time to time. 
Our obligation to report fully to the Commission is 
underscored by the Supreme Court’s language in 
Braxton, supra. 


Evidence that the Commission is listening may be 
found in several lines of cases. For example, the First 
Circuit reluctantly reversed downward departures 
from the guidelines in two recent cases involving the 
receipt of child pornography.” Although the sentenc- 
ing courts found that both defendants were not a risk 
to the community, were only “passive” participants in 
the offense who desired rehabilitation, and that the 
Bureau of Prisons lacked treatment programs, the 
court held that these findings did not justify depar- 
ture.” Significantly, in one case the court specifically 
commended the district judge for forwarding his com- 
ments regarding the guidelines to the Sentencing 
Commission.” The Commission apparently consid- 
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ered these comments because, in the amendments to 
the guidelines transmitted to Congress on May 1, 
1991, the Commission reduced the sentence recom- 
mended under the guidelines for mere receipt or pos- 
session of child pornography. 

The Sentencing Commission also paid attention to 
the Second Circuit’s decision that a downward depar- 
ture was justified when the defendant’s youthful ap- 
pearance and admitted bisexuality made him 
particularly vulnerable to victimization in prison.” In 
its May 1991 amendments, the Commission modified 
5H1.4 by adding that appearance, including physique, 
is not ordinarily relevant in determining whether a 
sentence outside the guidelines is justified. The Com- 
mission explained the reason for this amendment as 
follows: 


In several cases, court[sic] have departed based upon the defen- 
dant’s alleged vulnerability to sexual assault in prison due to 
youthful appearance and slender physique. This amendment 
expresses the Commission’s position that such grounds are not 
ordinarily relevant in determining whether a sentence should be 
outside the applicable guideline range. 


56 Federal Register 1846 (Jan. 17, 1991). 


The Commission’s January 17, 1991, publication of 
proposed amendments in the Federal Register makes 
many other references to the case law. One notable 
example is its explanation of the amendment to the 
policy statement concerning Substantial Assistance to 
Authorities, 5K1.1. Also notable are the Amendments 
to Guidelines § 2K2.1, revamping the section and 
increasing base offense levels for prohibited transac- 
tions involving firearms; these were made, according 
to the Commission, in response to comments received 
from judges, probation officers, and practitioners. In 
sum, there is abundant evidence that the Sentencing 
Commission is engaged in a dialogue with the courts 
and frequently responds when judges depart or articu- 
late their concerns about their inability to depart. It is 
to be hoped that judges will continue to articulate their 
concerns forthrightly and often. 


The (Forgotten) Hegemony of the 
Enabling Legislation 


As a regular reader of district court and court of 
appeals decisions applying the guidelines, I am struck 
by the frequency with which the authors of those 
decisions focus solely on the provisions of the guide- 
lines themselves, to the exclusion, even in relevant 
cases, of the two statutes that form the basic charter 
for the creation of the guidelines: 28 U.S.C. § 991, et 
seq., the Act creating the Sentencing Commission and 
providing it with directions as to the manner of con- 
structing the guidelines; and 18 U.S.C. § 3551, et seq., 
the SRA, which provides the courts with sentencing 
instructions. 
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It is well settled that when a body to which Congress 
has delegated rulemaking power promulgates a regu- 
lation that is inconsistent with Congress’ intent as 
embodied in a Federal statute, a court must apply the 
statute.” Despite its formal location within the judi- 
cial branch,” the Sentencing Commission functions 
just like any other independent agency to which Con- 
gress has delegated rulemaking authority.’ Thus the 
guidelines are no different from rules and regulations 
promulgated by other independent agencies, at least 
in terms of the fundamental requirement that they be 
consistent with their organic statute. Whenever a 
guideline is inconsistent with the enabling statute(s), 
the court must strike it down.” Although such power 
must be exercised with restraint, probation officers 
and the courts should be alert to the possibility of 
inconsistencies between the enabling legislation and 
the guidelines.” 


Fact-Finding Discretion 


The most obvious, and yet seemingly least appreci- 
ated, area of discretion in guidelines application lies 
in the judge’s fact-finding role and the deference due 
the judge in applying the law to the facts.” There are 
numerous examples of this fact-finding discretion. Of 
particular importance are the adjustments for role in 
the offense and for acceptance of responsibility, and for 
specific offense characteristics such as the amount of 
loss (in offenses involving property) and the quantity 
of drugs (in offenses involving controlled substances). 
These specific offense characteristics are especially 
important in view of the automatic upward ratcheting 
of the sentence that occurs as the amount of property 
lost or drugs involved increases. 


Thus it is obviously imperative that the sentencing 
judge and probation officer expend effort in making 
factual determinations. A good example is a case in 
which the defendant is charged with committing fraud 
on a bank by securing a loan with false repre- 
sentations. Assume that the Government argues that, 
for purposes of sentencing, the “loss” is the full amount 
of the loan.” Assume further that the defendant con- 
tends that he or she genuinely expected to repay the 
entire loan and, therefore, that the “loss” is some lesser 
amount such as out-of-pocket expenses or lost prof- 
its.*” Developing the correct figure—especially if the 
Government’s “simple theory” is eschewed and the 
defendant’s measures are adopted—may be time-con- 
suming for the probation officer and the court (and, of 
course, for the parties). In my view, however, it is a 
necessary and worthwhile expenditure and, depend- 
ing on the legal positions of the parties, a quintessen- 
tial area for the exercise of discretion. And this 
example is but the tip of the iceberg. 


Other Areas of Sentencing Discretion 


There are, of course, a number of areas where sen- 
tencing discretion is a part of the guidelines warp and 
woof. Determining where to sentence within the 
guideline range is the most obvious.” Determining 
how far below the guidelines range to go in the case of 
a § 5K1.1 departure for substantial assistance (or in 
the case of any departure for that matter) is another. 
And determining whether to pursue alternatives to 
incarceration, including home confinement, as well as 
the conditions of probation and supervised release, are 
still others. These are all enormous and highly impor- 
tant areas of discretion. 


The provision of the SRA that primarily informs the 
exercise of sentencing discretion under the guidelines, 
a section too often overlooked, also bears mention. 
Title 18, United States Code § 3553(a), which pre- 
scribes the factors to be considered in imposing a 
sentence, exists to give guidance to probation officers 
and sentencing judges.” Analysis of the factors listed 
in § 3553(a) and § 3553(b), which deal with the appli- 
cation of the guidelines, is beyond the scope of this 
article.” For present purposes, it is sufficient to un- 
derscore the importance of § 3553(a) in the many 
situations when the guidelines are inapplicable. 


Conclusion 


The details of the guideline sentencing regime, like 
the world in Wordsworth’s poem, are “too much with 
us.” Analysis of these details has consumed a good 
deal of the limited resources of Federal judges and 
probation officers. Having concentrated for so long on 
hacking our way through the trees, we now need to 
stand back and to look at the forest. When we do, we 
will see that there is more room for discretion and 
flexibility than we first realized. To take advantage of 
this leeway, however, we must abjure the perception 
of the guidelines as a totally mechanical scheme. In- 
stead, we must seek out the areas in which rigorous 
analysis of the law and careful development of the 
facts can make a difference. In so doing, we will serve 
the cause of justice. Furthermore, by informing the 
Sentencing Commission of our decisionmaking proc- 
ess, we will contribute to the development—and 
change—of sentencing law as well. In other words, I 
believe that we can make a difference and that over 
the long haul, the Commission will be responsive to 
our work. 


NOTES 


yg Sentencing Comm’n, Federal Sentencing Guidelines Man- 
ual § 1A4(b) (Nov. 1990) [hereinafter Guidelines]. 


Pub. L. No. 98-473, tit. II, ch. 2, 98 Stat. 1987 (1984), codified at 
18 U.S.C. § 3551, et seq. 
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3Much of the next three paragraphs is drawn from my dissenting 
opinion in United States v. Denardi, 892 F.2d 269, 280-81 (8d Cir. 
1989) (Becker, J., dissenting in part). 


4See 28 U.S.C. §§ 991-992 (1988). 

5See id. § 991(b)(1) (1988). 

id. § 991(b)(2) (1988). 

id. § 994(o) (1988). 

8See id. § 994(p) (1988). 

®See 18 U.S.C. § 3553(b) (1988); 28 U.S.C. § 994(c), 994(d) (1988). 
1°Guidelines, supra n.3, § 1A.4(b) (emphasis added). 

"7d. 


121 deed, I have argued that, in certain cases, departure is 
actually required. See Denardi, 892 F.2d at 272 (Becker, J., dissent- 
ing in part). Because the fulfillment of this central purpose of the 
SRA clearly depends on departures, especially at a stage when 
everyone concedes that the guidelines still contain significant room 
for improvement, I believe that the notion of a legally required 
departure is perfectly consistent with the purposes that underlie, 
and the spirit that animates, the SRA itself. In particular, in cases 
that fall far enough outside the “heartland,” a district court’s refusal 
to depart cannot be squared with the overall sentencing scheme 
envisioned by Congress when it enacted the SRA. 


131 6.9 percent of these cases, the sentence was below the 
guidelines range. The remaining 2.3 percent were above the guide- 
lines range. 

14See U.S. Sentencing Comm'n, 1990 Annual Report Table C-5, 
Guideline Departure Rate By Circuit And District (October 1, 1989, 
through September 30, 1990). 

187d. 

161d. 

18d. 

197d. 


207d. 


21See also Karle and Sager, Are The Federal Sentencing Guide- 
lines Meeting Congressional Goals?: An Empirical And Case Law 
Analysis, 40 Emory Law Journal 393, 409 (1991), in which Profes- 
sors Karle and Sager demonstrate vast disparities within different 
districts of the Fifth Circuit for the same crime. 


2. ndoubtedly there are other facts at work as well, particularly 
differing plea bargaining practices in different districts. The Com- 
mission has also documented widely disparate plea rates in various 
districts, see, 1990 Report of the Sentencing Commission at Table 
I. See also Karle and Sager, n.14, supra, at 403 et seq. 


*8The court’s opinion in Burns v. United States, 111 S. Ct. 2181 
(1991), holds that before a district court can depart upward from the 
applicable guidelines range on a ground not identified as a ground 
for such departure either in the presentence report or in a prehear- 
ing submission by the Government, Fed. R. Cr. Proc. 32 requires 
that the court give the parties reasonable notice that it is contem- 
plating such a ruling, specifically identifying the ground for the 
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departure. This holding makes it important for the probation officer 
to inform the court of all possible departure options in the presen- 
tence report. ‘ 


449 Cr. L. Rep. 2190. 
257d. at 2191. 


8 United States v. Studley, 907 F.2d 254 (2d Cir. 1990), and United 
States v. Deane, 914 F.2d 11 (2d Cir. 1990). 


27Compare United States v. Bierley, 922 F.2d 1061 (3d Cir. 1990) 
(downward departure in child pornography case which involved a 


government sting operation may be justified by analogy to role 
adjustments). 


® Deane, 914 F.2d at 15 (“We commend the court for forwarding 
its comments to the chairman of the Sentencing Commission, a 
practice we strongly encourage when judges encounter what they 
perceive to be flaws in the mandated sentencing ranges.”). 


United States v. Lara, 905 F.2d 599, 603-04 (2d Cir. 1990). 


0 See Chevron, U.S.A., Inc. v. Natural Resources Defense Council 
Inc., 467 U.S. 837, 843 n.9 (1984) (“The judiciary is the final 
authority on the issues of statutory construction and must reject 
administrative constructions which are contrary to clear congres- 
sional intent.”). 


31 See 28 U.S.C. § 991(a) (1988). 


32See Mistretta v. United States, U.S.__, __ , 109 S. Ct. 647, 
665-66 (1989); id. at___, 109 S. Ct. at 680-82 (Scalia, J., dissenting). 


33 See Wright, Sentencers, Bureaucrats, and the Administrative 
Law Perspective on the Federal Sentencing Commission, 79 Calif. L. 
Rev. 1, 47 (1991) (“A court that must impose a sentence according to 
law cannot blindly apply a guideline that is based on a misinterpre- 
tation of the underlying statute.”). 


Compare United States v. Lee, 887 F.2d 888 (8th Cir. 1989) 
(invalidating Guidelines § 2.J1.6, as applied to the facts of that case, 
as inconsistent with the Commission’s statutory authority, 28 
U.S.C. §§ 994, 991(b)(1)), with United States v. Harper, 932 F.2d 
1073 (5th Cir. 1991) (rejecting the Eighth Circuit’s reasoning in Lee). 


3518 U.S.C. § 3742(e). 
%See Guidelines, supra note 3, § 2F1.1. 


37See United States v. Schneider, 930 F.2d 555, 559 (7th Cir. 1991) 
(rejecting the Government’s definition of “loss”); United States v. 
Whitehead, 912 F.2d 448, 452 (10th Cir. 1990) (similarly rejecting 
the Government’s definition of “loss”). 


38The same sort of discretion is called for in determining fines, as 
well as sentences, and in setting the term of supervised releases. 


Section 3553 provides in pertinent part: 
§ 3553. Imposition of a sentence 


(a) Factors to be considered in imposing a sentence.— 
The court shall impose a sentence sufficient, but not greater 
than necessary, te comply with the purposes set forth in 
paragraph (2) of this subsection. The court, in determining the 
particular sentence to be imposed, shall consider— 


(1) the nature and circumstances of the offense and the 
history and characteristics of the defendant; 


(2) the need for the sentence imposed— 
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(A) to reflect the seriousness of the offense, to promote 
respect for the law, and to provide just punishment for the 
offense; 


(B) to afford adequate deterrence to criminal conduct; 


(C) to protect the public from further crimes of the defen- 
dant; and 


(D) to provide the defendant with needed educational or 
vocational training, medical care or other correctional treat- 
ment in the most effective manner; 


(3) the kinds of sentences available; 


(4) the kinds of sentence and the sentencing range estab- 
lished for the applicable category of offense committed by the 
applicable category of defendant as set forth in the guidelines 
that are issued by the Sentencing Commission pursuant to 
28 U.S.C. 994 (a) (1) and that are in effect on the date the 
defendant is sentenced; 


(5) any pertinent policy statement issued by the Sentencing 
Commission pursuant to 28 U.S.C. 994(a) (2) that is in effect 
on the date the defendant is sentenced; 


(6) the need to avvid unwarranted sentence disparities 
among defendants with similar records who have been found 
guilty of similar conduct; and 


(7) the need to provide restitution to any victims of the 
offense. 


(b) Application of guidelines in imposing a sen- 
tence.— The court shall impose a sentence of the kind, and 
within the range, referred to in subsection (a) (4) unless the 
court finds that there exists an aggravating or mitigating 
circumstance of a kind, or to a degree, not adequately taken 
into consideration by the Sentencing Commission in formu- 
lating the guidelines that should result in a sentence different 
from that described. ... 


47 have analyzed these factors in United States v. Denardi, 892 
F.2d at 269 (Becker, J., dissenting in part). See generally Miller & 
Freed, Honoring Judicial Discretion Under The Sentencing Reform 
Act, 3 Fed. Sentencing Rep. 235 (March/April 1991); Weich, The 
Strange Case Of The Disappearing Statute, 3 Fed. Sentencing Rep. 
239 (March/April 1991). 
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The Sentencing Guidelines: 
Two Views From the Bench 


At the invitation of Federal Probation, the Honorable Andrew J. Kleinfeld and the 
Honorable G. Thomas Eisele respond to the proposition: “Sentencing Guidelines 
Have Been Beneficial to the Federal Courts in Sentencing Defendants.” 


The Sentencing Guidelines 
Promote Truth and Justice 


By ANDREW J. KLEINFELD 


Judge, United States Court of A ls, 


SENTENCING guidelines, in my view, 
promote truth and justice. Despite their un- 
popularity with much of the bench and bar, 

the guidelines serve the public interest fairly well. 
The guidelines do not need watering down, just the 
continuing monitoring and adjustment for which the 
Sentencing Commission was established. 

Justice means, in this context, treating like cases 
alike. The determination of what characteristics of 
crime and criminals are material and what are imma- 
terial, for determining which are like cases, should 
rest upon a social consensus, not individual judges’ 
varying views. The guidelines filter out inappropriate 
variation based upon the varying individual philoso- 
phies of particular judges and probation officers, dock- 
eting pressures, defendants’ social skills, as well as 
race, gender, social standing, and other irrelevant 
criteria. 

Asystem based on truth promotes public confidence, 
while one based on falsehood undermines it. The tra- 
ditional sentencing law used parole to even out sen- 
tences, so the judge’s declaration of a sentence was not 
the real sentence. When a judge’s publicly pronounced 
sentence has no meaning because the parole system 
will decide upon the real sentence in a subsequent 
hidden bureaucratic proceeding, the criminal justice 
system loses legitimacy. When newspapers add a line 
after the statement of the sentence noting when the 
defendant will be eligible for release, they correctly 
imply that the sentence does not truthfully state what 
punishment will be imposed. The public loses confi- 
dence that the criminal justice system will protect 
them from crime, when people cannot believe its sol- 
emn pronouncements. 

The fundamental problem with traditional pre- 
guideline sentencing is that it focuses on predictions 
of the criminal’s future behavior, whether the criminal 
will be more likely to commit future crimes if one or 
another sentence is imposed. We cannot predict the 
future very well. The biggest change worked by the 


(Continued, p. 17) 
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The Sentencing Guidelines System? 
No. Sentencing Guidelines? Yes. 


By G. THOMAS EISELE 


Senior Judge, United States District Court, 
Eastern District of Arkansas 


ITH RELUCTANCE I agreed to attempt to 

articulate the “disagree” position with re- 

spect to the proposition: “Sentencing Guide- 
lines Have Been Beneficial to the Federal Courts in 
Sentencing Defendants.” “Reluctant” because it 
would be presumptuous to attempt to state the many 
different reasons of the United States district judges 
who disagree with that proposition. But not reluc- 
tant because of any doubt or lack of conviction: I do 
sincerely, with heart and mind, oppose this alien, 
pseudo-scientific so-called “guidelines” system. 

First, the proposition as stated is essentially irrele- 
vant. The question should not be whether the present 
guideline system is “beneficial to the Federal courts,” 
but whether it is beneficial to the people of this Nation. 
Does this system reflect policies consistent with that 
which is best in our Nation’s traditions? Does it work 
as advertised? Fortunately there is no conflict here. 
One can state without hesitation that the guidelines 
system is not beneficial to the Federal courts and that 
it is not beneficial to the people of this Nation. 

When this system was first proposed, it was appar- 
ent that it raised serious constitutional issues. Many 
opponents were so confident that the system could not 
meet constitutional muster that they were content to 
sit back and await court action striking down the 
whole terrible idea. That has not yet happened, and 
the people of this Nation are the losers. I suggest we 
should not look to the Supreme Court to deliver us 
from this evil. We must turn to the legislative branch. 

The time has come for the Congress to revisit this 
subject and to carefully examine how the guideline 
system has operated in the field for these past 4 years. 
If an objective assessment is made, I am confident that 
Congress will then adopt a new, fairer, more rational, 
and more effective sentencing regime. 

I do not now favor returning to the pre-November 
1987 system, although I unhesitatingly assert that 
that system was far, far superior to the present one. 
And it was a good system. But we can do better. I will 


(Continued, p. 20) 
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(Kleinfeld—Cont’d from p. 16) 


guidelines is that they focus our efforts upon determin- 
ing what happened in the past. This kind of individu- 
alized historical fact-finding is what courts do best. 
Justice is seen to be done when we impose consistent 
sentences based upon what criminals actually have 
done. Widely varying sentences based on judges’ pre- 
dictions about what particular criminals will do in the 
future look unfair, because they are unfair. It is fairer 
for criminals to “be punished for what they have done, 
not for what they might do.” 

Our professional skills enable us to evaluate evi- 
dence and make reasonably accurate factual determi- 
nations about such guideline criteria as leadership 
role in an offense and quantity of narcotics involved. 
We have no professional competence and obtain no 
useful evidence for looking into offenders’ hearts to 
evaluate their remorse or for judging whether they 
have truly repented and will in the future maintain 
law-abiding lives. 

This is not to offer unmitigated approval of the 
guidelines as they are. Like all law, sometimes they 
are a procrustean bed. The acutely individual process 
of sentencing makes the generality of law troubling. 
Like all Federal district judges, I have sometimes felt 
compelled by the guidelines to impose a sentence 
which seemed much too long, and this has been a very 
painful event. 


Compared to traditional sentencing, though, I think 
we have a more just process with guidelines than we 
did before, and the inevitable problems can best be 
dealt with by tinkering around the edges. Individuali- 
zation is not persuasively fair, even though it may feel 
fair to the judge. Marvin Frankel makes the interest- 
ing remark that no one would want to live in a system 
of individualized taxes, where the official decided what 
one should pay based upon his judgment about the 
taxpayer’s situation and character.” 

Most Federal judges and criminal defense attorneys 
seem to be unhappy with the sentencing guidelines. A 
natural inference might be that if so many experienced 
sentencing professionals dislike the guideijines, the 
guidelines must be a mistaken policy. Here is why this 
inference would be incorrect. 


Trial judges can be expected to be uncomfortable 
with sentencing guidelines, even if the guidelines im- 
prove the quality of justice. First, since a judge for- 
merly had virtually unlimited discretion in 
sentencing, every sentence imposed was consistent 
with that particular judge’s opinion of what was just. 
The judge imposed the sentence which, in every case, 
appeared to the judge to be fair. The sentencing guide- 
lines sometimes compel a judge to impose a sentence 
with which that judge personally disagrees, but which 


is compelled by the law. Every Federal judge now is 
required sometimes to impose sentences which he or 
she feels are quite wrong. This leaves many judges 
with a sense of greater injustice under the guidelines 
than they had before. The sentences may be objectively 
correct in some sense, but they sometimes are subjec- 
tively incorrect. 

We should keep in mind the two fundamental rea- 
sons, noted in the legislative history, why the guide- 
lines system was created. First, unjust sentencing 
disparities pervaded the old system. Congress noted 
that 50 percent of robbers got probation in the North- 
ern District of New York, but they all got time to serve 
in the Middle District of Florida and the Eastern 
District of Kentucky; 79 percent of the counterfeiters 
and forgers in the Central District of California got 
probation, but only 17 percent in the Eastern District 
of Kentucky.’ All these sentences were imposed by 
judges who felt that they were imposing fair sentences, 
but some of the judges must have been wrong. 

Second, sentencing was insulated from democrati- 
cally made judgments. Those judgments might differ 
from views shared among judges. Congress noted that 
the Sentencing Commission, after determining aver- 
age sentences, “might conclude that a category of ma- 
jor white collar criminals too frequently was sentenced 
to probation or too short a term of imprisonment 
because judges using the old rehabilitation theory of 
sentencing, did not believe such offenders needed to be 
rehabilitated and, therefore, saw no need for incar- 
ceration.” Frankel suggested that it was “impossible 
on th[e] premise [that rehabilitation is the purpose of 
sentencing] to order a week in jail for the elderly 
official finally caught after years of graft, now turned 
out of office and disgraced, and neither in need of nor 
susceptible to any extant kinds of rehabilitation.” 

Judges object tc the amount of time required for 
guideline sentencing. Under the old system, imposi- 
tion of sentence usually took less than 45 minutes, plus 
perhaps a half hour to an hour of preparation time. 
Under the new system, it is not at all unusual for 
sentencing to take several hours, plus an hour or more 
of preparation time. My longest guideline sentencing 
involved many witnesses and took 3 days. Obligations 
speedily to try other criminal cases, and to decide 
motions and try civil cases, make it impossible to give 
more time to sentencing without giving less time to 
other duties. 

The time for sentencing, though, is well spent, often 
better spent than in trial. In routine cases tried by 
good lawyers, I have sometimes felt that I had little 
substantive judicial work to do on the bench between 
the voir dire Monday morning and the reading of 
standard jury instructions Wednesday afternoon. 
When the jury returns a verdict in less than an hour, 
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as often occurs, one must wonder whether a question 
so easily answered by them, was this particular defen- 
dant guilty of the crimes charged, was really worth 
several days. In many criminal trials, there is no 
genuine issue of fact material to the question of the 
defendant’s guilt. In sentencing, by contrast, the court 
is likely to have real decisions to make. Though a 
defendant may plainly be guilty of selling cocaine, the 
questions of how much cocaine, and what role this 
defendant had in the sale, may control the duration of 
his sentence under the guidelines and often raise 
genuine, serious factual and legal questions. This sug- 
gests that justice would be enhanced in many criminal 
cases by an hour or two subtracted from trial and 
added to sentencing. 

A related question is why, if guidelines are so good, 
so many criminal defense lawyers think they are so 
bad. It should be said that not all feel this way. Some 
defense lawyers like guidelines because they elimi- 
nate the risk of idiosyncratically long sentences. By 
removing the risk of catastrophe, the guidelines can 
make it easier to take a case to trial where there is a 
real possibility of a not guilty verdict. A defense lawyer 
can tell his client, for example, that although the 
statutory maximum is 10 years, he risks, in all likeli- 
hood, a guideline sentence of 15 to 21 months if he goes 
to trial and loses. The guideline limits on sentencing 
risk can make it much easier for an innocent defendant 
to reject a plea bargain and put the Government to its 
proof. A defendant can also reject a plea bargain which 
includes an unacceptable stipulation of fact, plead 
guilty without a bargain, and put the Government to 
its proof on a critical issue affecting the sentence, such 
as amount of money stolen, instead of going through a 
pointless trial on the indictment. 

Much defense attorney discontent comes, I think, 
from a misunderstanding by some defense attorneys 
of when they are effective. Every lawyer likes to feel 
that he or she is accomplishing something for the 
client. Defense attorneys would seek the most lenient 
credible sentence under the old system. If enough 
passion could be put into the argument, enough con- 
cern displayed by relatives, and enough remorse dis- 
played by the defendant, the system left open at least 
the possibility of great lenience. Now some defense 
lawyers feel that they cannot accomplish much. 

The defense attorneys’ feelings of accomplishment 
under the old system, though, were often illusory. The 
issues in sentencing, though important, were intellec- 
tually undemanding, so the judge really did not need 
the lawyers as guides through any legal intricacies. 
The judge was likely to listen politely and then impose 
a sentence more influenced by the probation officer’s 
recommendation and the judge’s own sentencing phi- 
losophy than the lawyers’ arguments. A defense lawyer 
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might feel that he or she had successfully persuaded 
the judge to impose a ienient sentence, when the judge 
had actually made that decision independently of de- 
fense counsel’s efforts. 

By contrast, under the guidelines, issues are com- 
plex, and the judge often really needs attorneys’ argu- 
ments in order to understand the law and apply it 
properly. The lawyer feels hemmed in by the law, 
because he or she cannot credibly propose a below- 
guideline sentence. The judge, though, is also hemmed 
in by the law and cannot impose 5 years where the 
guidelines cap the sentence at 18 months. Now that 
there is a body of law governing sentencing, the de- 
fense attorney can make a judge do something that the 
judge does not want to do, by proving that the defen- 
dant is entitled to a particular location on the grid. 

Amajor virtue of the guidelines is their alteration of 
the impact of docketing pressure on sentences. The 
combination of docket pressure and the Speedy Trial 
Act gives judges and prosecutors a large incentive to 
accept overly lenient plea bargains. The value of the 
incentive may lead to an excessive discount, in busy 
jurisdictions, for pleading guilty. The pre-guideline 
sentencing statistics are notable for more lenient sen- 
tences in the larger metropolitan areas and harsher 
sentences in the more rural areas. 

The value to society, though, of a guilty plea is much 
less than its value to actors within the justice system. 
If there is more crime in a particular jurisdiction, there 
is more need within the court system for docket clear- 
ing, so there is likely to be a greater discount for 
pleading guilty. But outside the court system, separa- 
tion of criminals from society is more important than 
docket clearing. The jurisdiction with a greater crime 
problem probably needs harsher sentences, not more 
lenient ones. It does not make much sense to make the 
criminal justice system weaker in locations where the 
criminals are stronger. Yet that is the effect of unregu- 
lated discounts for guilty pleas. 

The worst effect of excessive discounts for pleading 
guilty may be pressure upon innocent defendants, and 
defendants guilty of much less than the crimes with 
which they are charged, to plead guilty. Wholly inno- 
cent defendants will plead guilty to misdemeanors in 
exchange for dismissal of felony charges, and defen- 
dants guilty of much less than the crimes charged will 
plead guilty in exchange for immediate release if they 
have been held in custody. 

The guidelines in practical terms codify the discount 
for pleading guilty at two levels on the grid.° The two- 
level reduction will, for example, reduce a 41-month 
maximum to 33 months. The reduction is a substantial 
incentive for a provably guilty defendant not to put the 
Government to its proof, but not enough to induce an 
innocent person to plead guilty. Judges in high crime 
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jurisdictions may have more trials under the guide- 
lines because they cannot offer as much reduction of 
sentences for guilty pleas. That is probably good for 
society and for innocent defendants, even though it is 
bad for those of us with the responsibility to clear our 
dockets. 

The most troubling area of guideline sentencing is 
the way it shifts sentencing control from judges to 
prosecutors. In shaping indictments and negotiating 
plea bargains, prosecutors can exercise much more 
control than judges over sentences. For example, the 
two-level reduction for acceptance of responsibility 
can be changed to an unlimited discount by a prosecu- 
tor’s dismissal of some counts or dismissal of the 
indictment and filing of an information to which the 
defendant pleads. A judge cannot dismiss a case be- 
cause it was not fair to prosecute it, nor turn a felony 
case into a misdemeanor if its seriousness does not 
merit more than a misdemeanor. A prosecutor can do 
both. 

Judges have some control over prosecutors who give 
away too much in order to clear their dockets, because 
at the low end we can reject plea bargains which do 
not fairly reflect the seriousness of the offense. Under 
the guidelines, though, we have lost our control over 
the high end. If a prosecutor creates too much of a 
spread between those who plead and those who do not, 
we cannot moderate the sentences of those who are 
overprosecuted because of their refusal to cooperate. 
Sometimes the refusal to cooperate, as pleading guilty 
and testifying against someone else is called, may be 
motivated by relative innocence and fear, or even 
complete innocence and not knowing anyone to testify 
against. 

Before guidelines, judges might vitiate excessive 
harshness of charges with lenient sentences, but that 
door has been shut. This is troubling, and the solution 
is not evident. Justice Department supervision of 
prosecutors and internal departmental guidelines are 
probably even more important with the guidelines 
than before, but the sentencing commissioners should 
continue to examine plea negotiation, in case refine- 
ments of the guidelines may alleviate injustices. This 


is a genuine and serious problem without an obvious 
solution. 

The fundamental reason that I as a trial judge have 
been an enthusiastic proponent of the sentencing 
guidelines is that I have an acute awareness that I am 
sometimes wrong. Errors in sentencing, which is to 
say, serious injustices to individual criminals, victims, 
and society, wili inevitably be made, so long as we rely 
on mortal human beings to impose sentences. Wrong 
judgments are still made by individual judges in indi- 
vidual cases under the guidelines, but the injustice 
cannot be so great as under traditional sentencing, 
where the range is limited, for example, to 37 to 46 
months. A 24 percent error is not as bad an injustice 
as the hundreds of percent possible and perhaps not 
rare under traditional sentencing. 

It is about time for us to accept the guidelines as a 
democratic judgment. We live in a democratic repub- 
lic. The democratic organs of government have judged 
our traditional criminal sentencing system and found 
it wanting. The Supreme Court has decided that the 
solution which Congress and the President chose was 
constitutionally permissible. It is about time for judges 
and lawyers to accept it. The criminal justice system 
belongs to the people of the United States, not to the 
professionals who work in it. 


NOTES 


lMarvin Wolfgang, A Return to Just Deserts, Key Reporter 
Autumn 1986, p. 3. 


Frankel, Criminal Sentences—Law Without Order 10-11 (1973). 


3Senate Report No. 98-225, p. 164, at 1984 U.S. Code Congres- 
sional and Administrative News 3347, citing a table in O’Donnell 
et al., Toward a Just and Effective Sentencing System. 

‘Id. at 177, 1984 USCCA at 3360. 


5Prankel at 7. 


Sof course, the two-level reduction for acceptance of responsibility 
is sometimes available to a defendant who goes to trial and unavail- 
able to one who pleads guilty. A simple discount for pleading guilty 
might violate the fifth amendment. Nevertheless, in practical terms 
the acceptance of responsibility category works something like a 20 
percent discount for pleading guilty. 
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(Eisele—Cont’d from p. 16) 


suggest the outlines of a new and better system, one 
that will achieve the objectives Congress had in mind 
when it enacted the Sentencing Reform Act. 

In my 21 years on the bench I cannot recall any 
legislation that has so pervasively affected, and dis- 
rupted, the Federal courts of this Nation—both trial 
and appellate—and so bogged those courts down in 
meaningless, time-consuming, mechanical nonsense,' 
while at the same time diverting attention from the 
flaws, the unfairness, and the injustice caused by that 
very legislation. 

I have characterized this system as a dark, sinister, 
and cynical crime management program. It is in effect 
a reincarnation of those systems prevalent in Central 
and Eastern European countries 150 years ago. It has 
a certain Kafkaesque aura about it. The real sentenc- 
ing power in such systems is in the hands of the police 
and the prosecutor. Even those citizens who believe 
judges are too soft on criminals should pause before 
embracing a system so at odds with traditional Ameri- 
can values.” 

And what has been accomplished? It is my belief that 
there is now more disparity in sentences than ever, but 
most of this is concealed because the decisions that 
truly affect sentences are not being made in the open 
courtroom, but in the offices of the Sentencing Com- 
mission, prosecutors, probation officers, police depart- 
ments, and even by law enforcement officers on the 
street. Early on, many predicted we would regret the 
day the sentencing power was taken out of the hands 
of independent judicial officers— judges. That predic- 
tion has turned into reality. Judges, lawyers, law pro- 
fessors, and even prosecutors, people of all political 
persuasions, from the right, left, and middle are ask- 
ing: What have we wrought? More specifically, what 
has the Congress wrought? 


The Outcry 


How pervasive is the dissatisfaction with the present 
guidelines system? The Federal Courts Study Com- 
mittee held public hearings on the guidelines through- 
out the Nation. It studied the system and then 
recommended a “careful and in-depth reevaluation by 
Congress of federal sentencing policy and, in particu- 
lar, the sentencing guidelines.” Report of the Federal 
Courts Study Committee, p. 135. 

The Federal Courts Study Committee made this 
“study” recommendation at the urging of three mem- 
bers of the Sentencing Commission. But a minority of 
the Study Committee expressed its dissatisfaction 
with this “go slow” approach in the light of the over- 
whelming evidence showing dissatisfaction with the 
system. Judge Keep stated: 
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The federal sentencing guidelines are not working. According to 
the legislative history, the goal of the guidelines was honesty, 
uniformity, and proportionality in sentencing. The guidelines are 
failing miserably in achieving any of these goals. 


Id. at 141. 

Judge Keep identified the Federal Courts Study 
Committee’s tentative recommendation that the Sen- 
tencing Reform Act be amended “to state clearly that 
the guidelines . . . are general standards . . . not 
compulsory rules,” and then she pointed out: 


In nine public hearings, with 270 persons testifying, only four 
persons spoke against this proposal: three present or former 
Sentencing Commission members and the Attorney General of 
the United States. Essentially, their testimony was that the 
guidelines are working well and more time should be allowed 
before there is any congressional tinkering with them. 


The guidelines are not working well—and more time will not cure 
the defects noted herein. 


Id. at 142. 

Think of it! Two hundred seventy persons testified, 
266 against the present compulsory system and four 
in favor of that system. And we know who cast the four 
“for” votes! 

Judge Cabranes of Connecticut, another member of 
the Federal Courts Study Committee, was asked why 
the Committee’s preliminary report was stronger than 
the final report. Note a part of his reply: 


I think in some ways our final report was actually a far more 
significant recommendation than our original one. Our original 
recommendation was for a very specific change. It would arguably 
have been cast aside as premature. Our final recommendation, 
in fact, is a sweeping statement, a collection of the complaints 
and grievances stated by a very broad cross-section of the legal 
community—district judges, prosecutors, probation officers, de- 
fense lawyers. 


This is one of these issues, by the way, very much like some of the 
others, the division is not conservatives versus liberals, Demo- 
crats versus Republicans, those who are soft on crime versus 
those who are tough on crime. The fact is that anyone you talk 
to, other than those most directly concerned with the system as 
now established, will express the most serious misgivings about 
the sentencing guideline structure that we have. 


Judge Cabranes goes on: 


I have come now not to accept the basic premise of the legislation 
or of the proponents of this system, which is somehow that 
something terrible was happening before this system came into 
effect. This notion that the exercise of discretion of federal judges 
is a terrible thing was, in effect, discovered about 15 or 20 years 
ago and it reflects an extraordinary fear of discretionary author- 
ity and, for that matter, a fear of authority generally. 


What we have now is a system, a kind of Rube Goldberg like 
system.... 


Nothing is more disconcerting to me as a District Judge than to 
watch a defendant and his family and others sitting in a court- 
room, literally bewildered by 30 to 60 minutes of conversations 
about matrices, computations, adding, deducting, excluding, in- 
cluding, departing, not departing. This is not justice and the 
federal district judges in this country know that and no amount 
of pseudo-science, no amount of technology introduced into this 
process, is going to alter this fact. 


134 F.R.D. 321, 474-475. 
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And in the summer issue (1991) of the Judges Jour- 
nal published by the Judicial Administrative Division 
of the American Bar Association (ABA), Judge Marvin 
Aspen of the Northern District of Illinois, chairperson 
of the National Conference of Federal Trial Judges, 
writes: 

Many federal trial judges are dissatisfied with the U.S. Sentenc- 

ing Guidelines under which we work. At least one federal judge 


has resigned from the bench primarily because of dissatisfaction 
with them. 


The ABA Federal Judicial Improvements Committee . .. would 
urge the Federal Courts Study Committee to reinstate an earlier 
recommendation that questions the bona fides of federal guide- 
lines sentences. The ABA committee’s report urges the Judicial 
Conference to examine not only whether the sentencing guide- 
lines system is accomplishing the legislative goals of reducing 
disparity but also whether some of the initial concerns of the 
opponents of guidelines sentencing have materialized. 


The proposed Judicial Conference Study Committee should as- 
certain whether the enactment of the federal guideline sentencing 
scheme has been a mistake, and if such has been the case, propose 
prompt and appropriate remedies. (Emphasis added.) 


Last October, Judge Don Lay, in reflecting on his 25 
years on the bench, observed that the implementation 
of the guidelines system “is the greatest travesty of 
justice in our legal system in this century” and that 
that system has “inundated the courts with wasteful 
procedures and created a far greater disparity of sen- 
tencing than previously existed.” 

Each district judge has his or her own reasons for 
disliking the guidelines system. Some see it princi- 
pally as a time-consuming, inefficient system that is 
wreaking havoc with the dockets of our Federal trial 
and appellate courts. Some see it as a stressful contest 
in which conscientious judges spend hours of thought 
and research in attempts to find lawful ways around 
the unfairness and irrationality of that system. Some 
criticize the individual guidelines as they try to make 
sense out of them, one by one. Some in despair look to 
the parties to cut their deals, and the probation officers 
to go along, so the judge can simply sign off on them 
and thereby be able to turn his or her efforts to the 
other business of the court—business worthy of the 
attention of a judge. For, after all, has not the Congress 
in effect said this is not such business? 

But most, I believe, have come to the conclusion that 
the system is fundamentally flawed; that it can and 
must be changed; and that the time has come to speak 
out. What are those flaws? 


Remaining Constitutional Issues: Plain Words 


This guidelines system turns our constitutionally 
based criminal justice system on its head. Look at 
some of the plain words of that Constitution: 


Article III, Section 1: The judicial Power of the United States, 
shall be vested in one supreme court, and in such inferior courts 
as the Congress may from time to time ordain and establish. 


Article III, Section 2: The trial of all crimes, except in cases of 
impeachment, shall be by jury;.... 


Amendment V: No person shall be held to answer for a capital, 
or otherwise infamous crime, unless on a presentment or indict- 
ment of a grand jury ...; nor shall any person .. . be deprived of 
life, liberty or property without due process of law... . 


Amendment VI: In all criminal prosecutions, the accused shall 
enjoy the right to a speedy and public trial, by an impartial jury 
... and to be informed of the nature and cause of the accusation; 
to be confronted with the witnesses against him; to have compul- 
sory process for obtaining witnesses in his favor, and to have the 
assistance of counsel for his defense. 


Judge Gerald W. Heaney of the Eighth Circuit Court 
of Appeals—in his article, “The Reality of Guidelines 
Sentencing: No End to Disparity,” just published in 
28 American Criminal Law Review, 161 (1991) (George- 
town Law School)—identifies the serious due process 
issues raised by the guidelines as follows: 

. .. adequate notice of the charges by indictment or information; 

the standard of proof with respect to uncharged conduct whicli 

will significantly affect the length of a sentence; the right to 
confront and cross-examine witnesses with respect to uncharged 


conduct; the right to a jury trial with respect to uncharged 
conduct; and the right to testify. 


Id. at 208. 


Many of these problems arise out of the requirement 
of the guidelines to impose specific penalties on the 
basis of “relevant conduct” which is not charged in the 
indictment or admitted by the defendant. By failing to 
acknowledge that such “relevant conduct” is simply a 
euphemism for what is in fact a crime, all sorts of 
abuses are justified. 

If one must be confined to prison for a specific period 
of time upon proof of such “relevant conduct,” it must 
be because that conduct is a “crime” or an element 
thereof. 


In Baldwin v. New York, 399 U.S. 66 (1970), the 
Supreme Court held that the defendant was entitled 
to a jury trial for “jostling” because, under the city 
ordinance, there was the possibility that the sentence 
could exceed 6 months! And under the guidelines we 
are not even talking about such non-specific sentenc- 
ing discretion; we are talking specific increases in 
“offense levels” based on non-charged conduct which 
translate directly into specific, non-discretionary, ad- 
ditional increments of imprisonment, creating 
thereby not only the possibility of additional imprison- 
ment exceeding 6 months but, in most instances, a 
requirement of such additional incarceration, ranging 
up to life imprisonment. Under the guidelines this 
may all come about without indictment, without jury 
trial, without lawful evidence or the other rights which 
spring to life under our Constitution when it is ac- 
knowledged that one is being charged with a “crime.” 
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With such required, specifically linked, penal conse- 
quences, should it make any difference that one is 
accused of a “specific offense characteristic” instead of 
a “crime”? No, a crime is a crime, is a crime! We play 
games with such terms at great peril to our liberty, 
which, the Constitution says, we should not be de- 
prived of without due process. And the appropriate due 
process in the context of such criminal sanctions is, 
fortunately, clearly spelled out in our Bill of Rights. 
Read the plain words of the fifth and sixth amend- 
ments. 

It is unfortunate, but true, that we are more likely 
to lose the freedoms and the benefits of our constitu- 
tional form of government through the acts of our 
friends than from the acts of our enemies; more be- 
cause of the acts of well-intentioned, well-motivated 
people who, through their myopic support of some 
lesser goal, unwittingly undercut the larger, broader 
principles of our national life. 

Back in 1987 I wrote a tract on the proposed guide- 
line system to illustrate how non-charged concuct 
could dramatically affect a sentence; how, in effect, the 
tail wagged the dog. I used the example of a person 
who was charged with robbing a bank. Through vari- 
ous assumptions it was demonstrated how the guide- 
lines system worked: 

In other words for the crime for which he was convicted, the 

defendant could get a maximum sentence of 33 months. For 

conduct for which he was not convicted, he could get an additional 
sentence of 135 months (168 minus 33). Stated otherwise, the 
sentence would be quadrupled because of findings by a single 
district judge (i.e. no jury) involving uncharged conduct, with that 
judge applying some standard less than that of “beyond a reason- 
able doubt,” without the formalities of a trial, and without the 
necessity of applying even civil trial evidentiary standards. .. . It 
is one of the fine ironies of this Guidelines System that while it 
takes away the legitimate judicial sentencing discretion which 
should rightfully repose in the district judge, it also grants 
immense illegitimate “Star Chamber’ fact-finding powers to that 


same judge, contrary to American ideals and traditions in the 


Criminal Justice field. 


The United States Supreme Court has yet to rule on 
most of the due process, and other, constitutional 
issues arising out of this use of uncharged conduct. 

It is submitted that those courts of appeals that have 
upheld the guidelines in the face of such due process 
challenges have simply misread and misinterpreted 
pre-guideline practice. They appear to accept as gospel 
that judges, prior to the guidelines, would penalize a 
defendant at sentencing on the basis of uncharged and 
unadmitted conduct. On this assumption they in effect 
say, “So what’s new? This is the way it has always been 
done.” I attempted to answer that in my opinion in 
U.S. v. Brittman, 687 F. Supp 1329, 1335: 

... it is clear that under current practice there is nothing that 

requires a judge to add a specific penalty on the basis of a finding 


of any particular uncharged fact. This will not be so under the 
guidelines. The Guidelines System creates an entirely new sys- 
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tem. The Commission acknowledges this when it states in its 
Commentary: 


The informality is to some extent explained by the fact that 
particular offense and offender characteristics rarely have a 
highly specific or required sentencing consequence. This situ- 
ation will no longer exist under sentencing guidelines. The 
court’s resolution of disputed sentencing factors will usually 
have a measurable effect on the applicable punishment. 


... This is “what is new” beyond any doubt. Even if some judges 
under the old system would take into consideration such un- 
charged and denied conduct—and this is doubted—still the con- 
sequence thereof, if any, in the overall chemistry of sentencing 
would ordinarily be unascertainable. 


Id., at 1336. 


Before the enactment of the guidelines system the 
Government had only to prove the elements of the 
crime in order to release the congressionally conferred 
judicial sentencing discretion. The Congress relied 
upon the good judgment of judges to fix the penalty 
within the statutory limits taking into consideration 
all of the pertinent facts and circumstances concerning 
the crimes and the criminal. The situation is com- 
pletely changed under the guidelines. The old discre- 
tion system has been replaced with a mandatory, 
fact-based system of penalty enhancements. Under 
the new system the statutory limits are usually of no 
importance. The sentence is determined by mandatory 
“guideline” regulations. Now facts, in addition to the 
elements of the crime, must be proved. And the proof 
of those facts requires specific penalties. Again, this is 
what is new. The new system deals not only with 
“sentencing”—it deals with the establishment of 
criminal liability based upon the proof of uncharged 
facts. Can anyone doubt that we are therefore dealing 
with “crimes” and “criminal prosecutions” within the 
meaning of the fifth and sixth amendments? 


Judge Heaney’s excellent analysis of the precedents 
in this area gives hope. He notes that the key courts 
of appeals decisions that held that the Constitution did 
not prevent such use of “relevant conduct,” and holding 
that the Government was not required to establish 
same beyond a reasonable doubt, relied upon a line of 
pre-guidelines cases that does not provide a sound 
basis for these holdings. He points out the critical 
differences between the pre-guidelines “discretionary 
sentencing model” and the “enhancement sentencing 
model” which has been adopted as part and parcel of 
the guidelines system. I will not go through his well- 
reasoned analysis but I will quote his conclusion: 

In sum, the circuit courts erred in mechanically applying Wil- 

liams and McMillian to reach their conclusions. It is true that 

sentencing courts have long been permitted to make a broad 
inquiry, largely unlimited as to the kind and source of information 
considered. It is also true that pre-guidelines sentencing cases 
developed a strong distinction between procedures and degrees 
of proof required at trial and those at sentencing. That distinc- 
tion, however, made sense only in the context of the pre-guide- 
lines discretionary sentencing system. The rationales of Williams 


and McMillian do not support the courts’ conclusions. In fact, the 
preceding analysis shows that the reasoning of those cases sup- 
ports the opposite conclusion: that courts should require relevant 
conduct to be charged in the indictment. This requirement would 
trigger other constitutional requirements, for example, notice, 
trial by jury, and proof beyond a reasonable doubt. 


Heaney, p. 220. 
Disparity 
How else is this system flawed? Answer: by holding 
out a false promise that it will reduce or eliminate 
disparity in sentences when the opposite is true. Dis- 
parity may be caused by discretionary decisions. But 
it is also true that through a wise use of a broadly 
conferred judicial discretion, disparity in sentencing 
can be reduced. Let me explain. 


Under the old system there was some disparity in 
sentences. But that disparity was happenstantial and 
infrequent. Even more important: It was played out in 
the open courtroom and on the record. Now we have a 
system which creates disparity, institutionalizes it, 
and then conceals it. This new disparity arises out of 
the unrestricted discretion of others along the line 
before we independent judges ever see the defendant. 
As stated by Judge Heaney: 


By the time the district court passes sentence, the police officer, 
the case agent, the prosecutor and the probation officer, and even 
the defense attorney have already exercised most of the discretion 
that determines the offender’s final sentence. The exercise of that 
discretion necessarily results in disparity between similarly situ- 
ated offenders, even under a guidelines system that limits the 
sentencing discretion of the district judge. 


The truth is that awareness of the guidelines system 
and how it works is pervasive throughout the state and 
Federal law enforcement establishment. And this 
awareness definitely influences police and prosecuto- 
rial decisions. Again as stated by Judge Heaney: 


Hidden disparities also can arise from the investigative and 
pre-prosecution practices of law enforcement personnel. One such 
practice used by drug enforcement agents appears to have been 
inspired by the structure of the guidelines and the statutory 
mandatory minimum penalties for drug trafficking. Under guide- 
lines section 2D1.1 and 21 U.S.C. § 841(b), the length of a drug 
offender’s sentence turns on the quantity of drugs he participated 
in buying or selling. Accordingly, some drug enforcement agents 
attempt to persuade suspects to buy or sell drugs in amounts 
large enough to trigger statutory minimum penalties even if the 
suspect is unable to afford or acquire the trigger quantity. 


Similarly agents may postpone arresting suspects until they have 
bought or sold aggregate drug quantities sufficient to trigger a 
statutory minimum penalty. Agents also may prolong transac- 
tions with a relatively minor suspect in an effort to apprehend 
higher-level criminals. ... Regardless of the basis on which choice 
of forum decisions are made, the harshness of federal statutory 
and guidelines sentences in comparison to many state drug 
penalties means that similar drug offenders, arrested by the 
same law enforcement agents for the same crimes, may face 
sentences that vary widely based only on their being prosecuted 
in different courts. These sentence inequities are exacerbated 
rather than reduced by the guidelines’ weight-driven sanctions 
for drug offenders. They also constitute the kind of hidden sen- 
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tence disparity that studies of guidelines compliance and depar- 
ture rates will never reveal. 

But the most dramatic impact of the guidelines on 
executive branch discretion derives from the power 
given to the Federal prosecutor to control the sen- 
tences imposed. The discretion to decide who to charge 
and what the charge should be, when coupled with the 
ability to effectively control the factual information 
presented to the court, translates into the power to 
largely set the parameters of the ultimate sentence. 
And, of course, the prosecutor’s power under the guide- 
lines to control the sentence provides immense lever- 
age in plea bargaining. 

Finally, we must take into consideration the new role 
of probation officers under the guidelines system.* Of 
course, that role differs from district to district de- 
pending upon the attitude of the judges. And these 
differing approaches in turn translate into different 
sentences. Most districts apparently use probation 
officers as fact-finders, even where the facts are in 
controversy. Our district does not. Some districts in- 
struct their probation officers to make an effort to 
verify the information they get from the prosecutor’s 
office. Some do not. 

In all of the above situations, discretion is exercised 
by fallible human beings of differing intellect, differing 
knowledge, training, and experience, differing value 
systems, indeed differing biases, which can ultimately 
affect the sentences imposed, often dramatically. 

Congress apparently was led to believe that if it 
restricted the discretion of independent Federal 
judges it would do away with disparity in the sen- 
tences imposed in our Federal courts. How completely 
misled it was! Judge Cirillo writing about the Penn- 
sylvania guidelines system in 31 Villanova Law Re- 
view quotes Judge Scirica as follows: 

“No legal system can function without the exercise of discretion. 

To eliminate discretion from the courts where it is visible, is to 

reconstitute it in the police and prosecutors where it is invisible.” 

Cirillo, Windows for Discretion in the Pennsylvania 
Sentencing Guidelines, 31 Vill. L. Rev. 1309 (1986). 

Acase can be made for the proposition that the broad 
discretion exercised by Federal judges under the pre- 
guidelines sentencing system prevented the unfair- 
ness and much of the disparity which is inherent in 
the nature of !aw enforcement. This is in stark con- 
trast to the egregious disparity which now occurs 
under the guidelines system where judicial discretion 
in sentencing is so restricted. By placing very broad 
power and discretion in the hands of independent 
Federal judges, the old system provided the opportu- 
nity—the last best chance—to ensure fairness and to 
do justice in the sentences imposed. By the time a 
defendant appeared for sentencing before an inde- 
pendent Article III judge, disparities of various kinds 
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and degrees would naturally have already been “built 
into” the case. Given the comprehensive information 
then provided by the probation officers to the court, 
the judge was able to learn the prior history of the 
defendant, and of the case itself, and, through the 
exercise of broad discretion, was able to smooth out the 
results of the differing discretionary decisions made 
previously by others along the line. 

The wisdom of giving broad sentencing discretion to 
the independent judicial officer who must impose the 
sentence shouid be obvious. But information devel- 
oped by Judge Heaney reinforces this truth, which we 
all know intuitively. 

Congress in passing the Sentencing Reform Act 
made clear its intention that race should play no part 
in determining an offender’s sentence. But the data 
recently developed by Judge Heaney show that race 
has had a significant impact on sentences under the 
guidelines, whereas it had a negligible effect on pre- 
guideline sentences. For example, Judge Heaney has 
found that guideline sentences for males age 18-35 in 
1989 were 40 months longer for black males and 19 
months longer for white males than were pre-guide- 
line sentences. But he also found that pre-guideline 
sentences for this age group were roughly equivalent 


for all males, black and white! Is that not revealing? 


Powers No Longer Separated 


The judiciary will soon have a new building in Wash- 
ington, DC. Located near, and to the east of, Union 
Station, it promises to be a magnificent facility in 
which L. Ralph Mecham, Director of the Administra- 
tive Office of the United States Courts, will be able to 
bring his presently scattered forces together into what 
should be a much more efficient operation. But we now 
learn that the Sentencing Commission and its entire 
bureaucracy will also be moving in under the same 
roof. To me that is appalling. But it is a symbolic 
consequence of the Supreme Court’s decision in Mis- 
tretta and yet another visible confirmation of its error. 
As stated in Brittman, supra: 

If the authority and role of the Sentencing Commission are 

ultimately upheld, the Judicial Branch will thereafter be the 

servant of an administrative agency in this most sensitive area 
of individual human rights. The relation will become one of close 
symbiotic co-existence in which the agency monitors and controls 
the actions of Article III judges on a daily basis. The concept of 


judicial independence will suffer a devastating blow. And the 
effect of such a precedent would be ominous indeed. 


The lines between the legislative, executive, and 
judicial branches have been blurred as never before. 
Item: Two of the leading opinions upholding the guide- 
lines against due process challenges were written by 
circuit judges, who also served as members of the 
Sentencing Commission which promulgated the very 
guidelines that were under attack! Item: We should not 
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be surprised that law enforcement personnel know so 
much about the guidelines. The Sentencing Commis- 
sion teaches them! On September 30, 1991, Marcia 
Chambers, a former legal affairs reporter for the New 
York Times, wrote in The National Law Journal, an 
article entitled “Unwelcome Blurring of Boundaries.” 
In it she states: 
There used to be a clear separation between what the police did 
and what judges did. The police found and arrested criminals. 
Judges presided at plea or trial and sentenced them. Whereas the 
police understandably are out to catch the criminals, the judge is 


supposed to be the balance wheel between prosecution and de- 
fense—not an agent for either side. 


But in the past two years, the separation between policing and 
sentencing appears to have blurred. In the interest of education, 
the U.S. Sentencing Commission now is training FBI and IRS 
agents, and Treasury agents from the Bureau of Alcohol, Tobacco 
and Firearms, in sentencing procedures. 


see 


The first question is, why do federal agents need to know about 
sentencing when their job is to investigate and arrest criminals? 


The answer, as Ms. Chambers points out, is that 
police tactics determine not only who is arrested, but, 
under the guidelines, the time spent in prison by those 
arrested. She points out “Federal judges are no longer 
in control of the process. Federal prosecutors, and by 
extension, their agents, are actually in charge now.” 
And then Ms. Chambers concludes: 

It’s one thing to implement a vast new sentencing structure in 

order to end disparity. But when the very system removes discre- 

tion from a federal judge only to give it to the federal prosecutor 
and his agents, then it seems to this observer that one has created 
the likelihood of the very disparity the law was designed to end. 

It is discretion and sentencing by law enforcement in the field 

rather than by judges in the courtroom. And that, I think, is scary. 

“Scary”, indeed! 

Item: The parents of a young man who was sen- 
tenced under the guidelines sent me a copy of a letter 
they received from their U.S. senator. This senator 
(and erstwhile governor), it should be said, is one of 
the most intelligent and able senators around. Here 
are two paragraphs from his letter: 

I agree that the federal sentencing guidelines take away some of 

the discretion of the judges in matters of sentencing but there 

were such wide variances in the sentences for like crimes that, 


after many studies and conferences, the Judiciary adopted the 
guidelines which are now in effect. 


As you know, the sentencing guidelines are not established by the 

Congress but by the Judiciary, and since I was first elected 

Governor, I have had a firm policy of not involving myself or 

intervening in any way in judicial proceedings. (Emphasis sup- 

plied) 

Startling? Yes. But I believe most senators and con- 
gressmen have distanced themselves from the evils of 
the system by just such clinically correct logic. Con- 
gress needs to be reminded that it was the Congress’ 
decision that got us into this situation. And, barring 
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some new insight and understanding on the part of the 
Supreme Court, only the Congress can offer deliver- 
ance. 

Yes, Mistretta has let the genie out of the bottle. But 
Congress can put it back. Now that it knows that the 
Supreme Court will let it do pretty much what it wants 
in the area of delegation, it can choose to give sub- 
stance to values which should be protected by the 
Separation of Powers doctrine. It can do this by creat- 
ing a true guidelines system. 

It is time to put the sentencing power and discretion 
back in the hands of independent judicial officers— 
judges. It is time for the Congress to realize that it 
should not delegate to an independent agency its 
authority to define crimes and punishment— even if 
it may. It is time for Congress to abolish the Sentencing 
Commission and establish its own true guidelines to 
help inform judicial discretion. It is time to make our 
criminal justice system reflect our American values. 


One Proposal 


The first step along this road of reform is obvious: 
Abolish the Sentencing Commission and reject its 
mandatory, mechanical, level-specific guidelines. 

Second: Reaffirm the principle that the exercise of 
legislatively established sentencing discretion is a ju- 
dicial power and responsibility. Such discretion should 
be exercised only by independent judges. 

Third: Establish an offense-of-conviction model. 
This would provide Congress the opportunity to in- 
clude elements which would add to the possible penal- 
ties. Congress knows how to do this. Note for example 
the bank robbery statute, 18 U.S.C. Sections 2113 (a) 
and 2113(b). This, in turn, would eliminate most of the 
due process and confrontation problems which inhere 
in the present system. 

Fourth: Establish the range of permissible sentences 
for each crime within which range the judge, in the 
exercise of his or her discretion, could fix the penalty. 
The range could be as narrow or broad as Congress 
deems proper. But we judges should urge Congress to 
confer broad discretion as a matter of wise policy. 

Fifth: Establish true guidelines or sentencing prin- 
ciples which the Congress—not some administrative 
agency—desires judges, in the exercise of that discre- 
tion, to consider and apply, and then require an expla- 
nation on the record for any sentencing decision 
contrary thereto or inconsistent therewith. 

Sixth: Adopt a rule requiring the sentencing judge 
to state on the record the rationale of his or her 
sentence and the significant factors forming the basis 
thereof. 


Seventh: Compile and make available to sentencing 
judges data showing the average sentence imposed in 
similar cases. 


Eighth: Recognize the right of appeal by permitting 
same when the sentence imposed deviates from the 
average by a certain percent or when the sentence is 
contrary to sentencing guidelines or principles estab- 
lished by the Congress. The appellate court could then 
determine if the deviation or failure to follow the 


guidelines was adequately explained and justified by 
the sentencing judge. 


Ninth: Continue the policy of determinate sentences 
and phase out the Parole Commission over a period of 
several years while providing a larger range of good 
time credits and while urging the President to estab- 
lish an executive clemency-type board to deal with 
egregious cases of sentencing unfairness. 


What a wonderful, fair, rational, and simple new 
world it can be! And the Constitution, once again, 
would mean what it says. 


NOTES 


1T am not the only one who uses this term. See “The Failure of 
Sentencing Guidelines: A Plea for Less Aggregation” 58 Univ. of 
Chicago Law Review 901 (1991) and particularly the section cap- 
tioned “Equal Nonsense for All,” starting at p. 918. (Hereinafter cited 
as Alschuler). Professor Alschuler’s article is a “must-read” for 
anyone wishing to understand how the guidelines system is playing 
out in real life. See also Judge Harry Edwards’ concurring opinion 
in U.S.A. v. Harrington, U.S. Court of Appeals for the District of 
Columbia, No. 90-3176, decided October 15, 1991, which is both 
entertaining and informative in its analysis of the guidelines sys- 
tem. 


2Even prior to the guidelines the United States sent a greater 
proportion of its convicted criminals to prison for longer sentences 
than any other country in the Western World except South Africa. 
Now we are Number One. See Alschuler, 929. 


3Judge Heaney’s article deserves close attention by all who are 
interested in this subject. His careful research, the data he has 
obtained, his analysis, and his conclusions should make even the 
staunchest supporters of the present guidelines system stop and 
reflect. It will be cited herein as Heaney. 


4As predicted, the role of our probation officers has been dramati- 
cally changed by the sentencing guidelines system. These highly 
motivated professionals, trained to assist troubled people to return 
to the body of society, are more and more finding themselves oper- 
ating as agents for the U.S. attorneys offices across the land; or as 
investigators in an adversarial relationship with the U.S. attorneys 
and defense counsel; or as surrogate judges resolving factual issues 
for real judges. It is worth a comment that at the last meeting of 
chief district judges in Naples, Florida, earlier this year, there was 
spontaneous applause for the suggestion that, if things did not 
change, the probation offices should simply be transferred to the 
executive branch in order to more closely reflect the realities of the 
situation. 


The United States Sentencing Commission: 
Its Many Missions 


By WILLIAM W. WILKINS, JR. 


Chairman, United States Sentencing Commission 
Judge, United States Court of Appeals for the Fourth Circuit 


There is established as an independent commission in the 1 a branch of the United States a United States Sentencing 


Commission which shall consist oof seven voting members. . 


JUCKED AWAY in the Crime Control Act of 

1990 amidst legislation regarding asset forfei- 

ture, international money laundering, and ru- 
ral drug enforcement is a provision directing the 
U.S. Sentencing Commission to conduct a compre- 
hensive study of the effect of mandatory minimum 
sentencing statutes on the Federal criminal justice 
system. This study, completed in the summer of 
1991, examined the compatibility of these provisions 
with the sentencing guidelines and the effect of man- 
datory minimums on unwarranted disparity and 
plea negotiation practices. 

Areview of the Federal Criminal Code identified 60 
statutes carrying mandatory minimum terms of im- 
prisonment as of July 1, 1991. Further research re- 
vealed that while mandatory sentencing provisions 
were most utilized in drug and weapons offenses, for 
the last 7 years 37 of the 60 mandatory minimum 
provisions had virtually no convictions associated 
with them. 


The Commission’s research found that only 59 per- 
cent of defendants with criminal behavior warranting 
application of mandatory minimum provisions were 
actually convicted under these statutes. It is difficult 
to fully explain why the remaining 41 percent were 
not convicted under mandatory minimum provisions, 
although evidentiary problems and plea negotiation 
strategies are certainly factors. Interestingly, the 
Commission study also found a sharp decrease in the 
proportions of guilty pleas when mandatory mini- 
mums are present (from 87.1 percent for all guideline 
defendants to 70.9 percent for guideline defendants 
convicted under mandatory minimum provisions). 


Beyond the substantive importance of this particu- 
lar study is the broader congressional recognition of 
the United States Sentencing Commission and its role 
as the expert body in issues related to Federal sentenc- 
ing. At the heart of the Sentencing Commission are the 
guidelines themselves and all the rigorous activity 
that accompanies their development and refinement. 
However, it is important not to lose sight of the Com- 
mission’s significant ongoing responsibilities such as 
research, sentence monitoring, evaluation, and train- 
ing, as well as serving as a clearinghouse of sentencing 
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information for Congress, criminal justice prac- 
titioners, and the public. 


Data Collection and Research Studies 


The Sentencing Commission maintains a compre- 
hensive, computerized data collection system to track 
application of the guidelines and provide support for 
other Commission activities. This system contains 
data on guideline cases sentenced since November 1, 
1987, and provides the most complete description of 
Federal sentencing practices ever assembled. Data 
from presentence reports, judgment of conviction or- 
ders, statements of reasons, written plea agreements, 
and guideline worksheets are extracted and coded for 
input into various data bases. The types of data en- 
tered into the system include individual identifying 
information about the offender, statutes cited for each 
count of conviction, relevant statutory minima and 
maxima, type of sentence, length of imprisonment, 
length of probation or supervised release, conditions 
of supervision, and use of sentencing alternatives. The 
Commission’s monitoring unit also codes such vari- 
ables as guideline range as determined by the court, 
departure status, reasons for departure, offense level, 
and information on real offense conduct and criminal 
history. 


In keeping with legislative intent, much of the data 
entered into this system are, by necessity, specific in 
nature. However, the Commission’s primary interests 
lie with the broad patterns of Federal sentencing and 
guideline implementation and not with the sentencing 
decisions of particular judges, attorneys, or probation 
officers. 


The oversight would not involve any role for the Commission in 
second-guessing individual judicial sentencing actions either at 
the trial or appellate level. Rather, it would involve an examina- 
tion of the overall operation of the guidelines system to determine 
whether the guidelines are being effectively implemented and to 
revise them if for some reason they fail to achieve their purposes.” 


The Commission’s monitoring system is designed to 
report on these general sentencing trends. The mas- 
sive data collection undertaking has produced a data 
file that now contains more than 72,000 records.® The 
Commission makes these data available to the public 
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in two ways: first, through the Commission’s annual 
report that provides basic descriptive data organized 
by district; and second, through raw data files stripped 
of identifying information that are available through 
the Inter-University Consortium for Political and So- 
cial Research at the University of Michigan. 

In addition to congressional reporting requirements, 
the monitoring data serve a multitude of functions. 
This data base serves as an empirical basis for review 
and revision of guidelines and policy statements. The 
Commission generates numerous reports in response 
to specific requests for information from members of 
Congress in connection with proposed legislation and 
various criminal justice research projects. The Com- 
mission also uses these data to answer requests from 
the various judicial districts and from internal Com- 
mission working groups. 

These data permit examination of a wide variety of 
criminal justice topics, including mode of conviction 
and departures from the guideline range. For exam- 
ple, monitoring statistics show that there has been 
minimal change in the rate of guilty pleas versus trials 
since implementation of the guidelines. In 1988, 88.6 
percent of all defendants sentenced under the guide- 
lines pleaded guilty; in 1989, this rate was 88.9 per- 
cent; and in fiscal year 1990, the plea rate was 88.5 
percent. The monitoring data also enable the Commis- 
sion to track departure rates from the guidelines. The 
data indicate that departure rates have remained 
steady over the last 3 years. 

In addition to the monitoring and reporting func- 
tions, the Commission conducts research on other 
criminal justice issues, including recidivism, incapaci- 
tation, prison impact, and offense severity. In keeping 
with congressional goals, these studies are under- 
taken to assist the criminal justice community in 
gaining a broad perspective on significant issues, to 
examine criminological theory, and to test and assist 
with the practical application of criminal justice con- 
cepts. 

In 1987, the Commission, together with the Federal 
Bureau of Prisons, projected the impact of the initial 
guidelines on the size of the Federal prison population 
5, 10, and 15 years into the future. That projected 
impact allows the Commission to understand the ef- 
fect on prison capacity a change in the guidelines may 
produce. In the past, such analyses used pre-guideline 
data and relied on pre-guideline estimates of sen- 
tences, plea bargaining, and departure conviction 
rates. The Commission now uses its monitoring data 
to support its prison population projections. As data 
become available, the Commission plans to expand its 
efforts in this area and look at prison impact as it 
relates to the revocation of probation and supervised 
release. 
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Efforts are under way to study the effects of the 
guidelines on the general concepts of just deserts and 
offense severity. In this study, the Commission plans 
to examine changes in public attitudes toward the 
seriousness of different types of offenses. In particu- 
lar, the project is designed to assess the extent to 
which there have been discernable shifts over time in 
public attitudes about what constitutes just punish- 
ment. 


Evaluation Studies 


Perhaps the most important, intermediate-term re- 
search directive to the Commission in the Sentencing 
Reform Act is the 4-year evaluation of the sentencing 
guidelines due to the General Accounting Office in 
December 1991. Congress envisioned the evaluation 
to be a comprehensive look at the impact the guide- 
lines have had on the Federal criminal justice system. 
Because the guidelines were not implemented nation- 
ally until constitutional questions were resolved in the 
Mistretta‘ decision, the evaluation does not represent 
a complete 4-year examination of their impact. These 
longer range effects will be studied in future research 
efforts. 

This in-house evaluation was designed to be an 
objective assessment of the guidelines, focusing on 
four major areas of interest: implementation of the 
guidelines, use of incarceration, disparity in sentenc- 
ing, and prosecutorial discretion and plea bargaining. 
Recognizing the difficulties associated with self-evalu- 
ation, the Commission has gone to great lengths to 
ensure an objective examination. Employing an out- 
side advisory group composed of noted academicians 
and practitioners, the Commission hoped to ensure 
the greatest degree of independence and integrity in 
its evaluation effort. This group, assembled at the 
project’s inception, has advised the Commission on 
both methodological and substantive issues through- 
out the duration of the project. 

For the evaluation, the Commission utilized a vari- 
ety of data sources. It collected data through inter- 
views with court personnel at 12 selected sites across 
the country and through a national survey of district 
court judges, probation officers, assistant U.S. attor- 
neys, assistant Federal defenders, and private attor- 
neys. In addition to the Commission’s monitoring data, 
several pre-existing datasets maintained by the Ad- 
ministrative Office of the U.S. Courts, the Department 
of Justice, the U.S. Parole Commission, and the Fed- 
eral Bureau of Prisons were utilized. 

The study of the guidelines’ implementation con- 
tains both qualitative and quantitative components. 
Qualitative data were obtained through interviews 
with judges, probation officers, prosecutors, and de- 
fense counsel. This portion of the evaluation examines 
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such issues as: 1) how the sentencing guidelines are 
operating in actual practice; 2) how the implementa- 
tion of the guidelines has affected the way in which 
criminal justice professionals perform their jobs; and 
3) the opinions and observations of those in the field 
about mandatory minimum sentencing. Quantitative 
data, extracted from the national survey, focus on such 
issues as unwarranted sentencing disparity, plea 
agreements, and departures from the sentencing 
guidelines. 

The evaluation of disparity, use of incarceration, 
and plea negotiation and prosecutorial discretion rep- 
resents a quantitative effort to discern the impact of 
the guidelines. These impact studies rely primarily on 
data obtained from various automated information 
systems. For example, the use of incarceration study 
employs data from 1984 to 1990, and focuses on 
changes over time in the frequency and average time 
that offenders are sent to prison. 

Sentencing disparity looks at sentences both pre- 
and post-guideline implementation. The analysis fo- 
cuses on the impact of the offense, offender’s criminal 
history, and offender characteristics (e.g., race, gender, 
age), on whether an individual receives a prison sen- 
tence, and the length of the prison term for those sent 
to prison. 

Finally, the evaluation examines prosecutorial dis- 
cretion and how it influences the sentencing process. 
Various types of prosecutorial decisions (e.g., accept- 
ing pleas, charging patterns) are examined for 
changes over time to assess the impact of the guide- 
lines and mandatory minimum sentences. 


Training, Education, and Technical Assistance 


The Sentencing Reform Act authorizes the Commis- 
sion to “devise and conduct, in various geographical 
locations, seminars and workshops providing continu- 
ing studies for persons engaged in the sentencing field” 
and to “devise and conduct periodic training programs 
of instruction in sentencing techniques for judicial and 
probation personnel and other persons connected with 
the sentencing process. . . .” 

In accordance with these directives, the Commission 
continues to devote substantial resources to guideline 
training as a steady influx of new criminal justice 
professionals, an evolving guideline system, and new 
legislation produce an ongoing need for effective train- 
ing programs and materials. This effort began in Oc- 
tober 1987 when the Commission launched its 
guideline application training program by conducting 
three nationwide “train-the-trainer” programs. 
Judges, probation officers, and others involved in the 
sentencing process participated in these programs and 
a similar nationwide training seminar in 1989. Since 
its inception, the Commission has conducted hundreds 
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of in-district training sessions for judges, probation 
officers, assistant U.S. attorneys and other Depart- 
ment of Justice personnel, Federal public defenders, 
private defense attorneys, investigative case agents, 
congressional staff members, law clerks, and other 
government agency staff members. To date, the Com- 
mission has provided training to more than 10,000 
individuals at 319 training sessions across the coun- 
try. In fulfillment of its important service role, the 
Commission plans to conduct a third nationwide train- 
ing program in early 1992 that will address sanctions 
for organizations, policy statements for probation and 
supervised release revocation, and recent amend- 
ments to the guidelines. 


On a more individual basis, the Commission pro- 
vides guideline application assistance and training 
through its technical assistance program (hotline). 
Since its inception in November 1987, the hotline has 
provided judges and probation officers with assistance 
in guideline application and receives on average 200 
calls per month. Many hotline calls involve questions 
requiring subjective determinations by the judge (e.g., 
whether or not the defendant accepted responsibility 
or whether actions constituted obstruction of justice). 
In such instances, hotline staff educate the caller in 
the use of the Guidelines Manual by directing the 
caller to pertinent guidelines, commentary, or policy 
statements. A separate hotline for prosecutors and 
defense attorneys operates within the Commission’s 
legal staff. This attorney hotline has been recently 
expanded in an effort to provide more comprehensive 
service. Because these two hotlines are the Commis- 
sion’s closest daily links to the field, they are a valu- 
able source of information in the Commission’s 
consideration of new amendments. 


As part of its continuing education and self-educa- 
tion efforts, the Commission has established impor- 
tant outreach programs to Federal probation officers, 
assistant U.S. attorneys, and assistant Federal de- 
fenders. These programs call for these Federal practi- 
tioners to spend varying lengths of time at the 
Commission on detail, joining in the ongoing activities 
of the Commission and developing expertise in guide- 
line application. For example, probation officers on 
detail work on the hotline assist in the development of 
training materials and become involved in the guide- 
line amendment process through working group ac- 
tivities and review of selected cases. This temporary 
assignment program is particularly valuable because 
the highly trained probation officers return to their 
districts and serve as guideline application resources 
for their colleagues. To date, approximately one-third 
of all districts have sent probation officers to the 
Commission on these 6-week details. 
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The assistant U.S. attorneys and Federal public 
defenders on temporary assignment to the Commis- 
sion assist with a variety of legal and research projects 
while lending their expertise, insights, and perspec- 
tives to the agency. In turn, these attorneys gain 
valuable guideline application experience that they 
can take back and share in their individual offices. The 
average attorney detail lasts 6 months, enabling attor- 
neys to participate fully in the work of the Commis- 
sion. 

In connection with its technical assistance func- 
tions, each month the Commission reviews cases sub- 
mitted to the Commission to monitor the way in which 
probation officers apply the guidelines. Information 
obtained from this project helps the Commission pin- 
point areas of the sentencing guidelines that appear 
problematic in terms of application. For example, this 
review pointed to difficulties experienced in the calcu- 
lation of guideline fine ranges. This information, in 
turn, contributed to the Commission’s decision to 
amend and simplify the guidelines’ fine provisions. 


Special Projects 


The Commission provides technical assistance to 
practitioners through ASSYST, a Commission-devel- 
oped software program designed to aid judges, proba- 
tion officers, and attorneys in applying the guidelines. 
ASSYST is basically a computerized version of the 
Commission’s guideline worksheets that are used by 
probation officers across the country in preparing pre- 
sentence investigation reports. ASSYST also makes 
readily accessible to the user the entire text of the 
Guidelines Manual including guideline commentary. 
It provides time-saving benefits through its rapid cal- 
culations of drug quantity conversions and ready re- 
call of critical time periods for criminal history 
application. 

Additional assistance is provided to the field 
through a new computer software program called SC 
HELP (Sentencing Commission Hotline Extended Li- 
brary Program). Based on a comprehensive data base 
of answers provided in the Commission publication, 
“Questions Most Frequently Asked About the Sentenc- 
ing Guidelines,” this program provides easy access to 
answers previously provided to the field by hotline 
staff. SC HELP also allows users to add their own 
questions and answers to the data base, building a 
district-specific guideline application tool. 


Advisory and Working Groups 


The Commission annually convenes interdiscipli- 
nary staff working groups to examine specific priority 
guideline issues. The subjects for these groups vary 
widely and include such topics as acceptance of re- 
sponsibility, alternatives to imprisonment, criminal 


history, departures, drug offenses, fine guidelines for 
organizations committing environmental offenses, 
and sexual offenses involving child victims. 

To broaden input on these critical issues, the Com- 
mission works closely with a practitioners’ advisory 
group composed of members of the defense bar. This 
group of defense attorneys provides formal and infor- 
mal input to the Commission on pertinent guideline 
issues from often diverse perspectives. 


As it strives to develop the most practical and sound 
set of guidelines, the Sentencing Commission has 
called upon the expertise of other practitioners and 
has convened working groups composed of judges, 
probation officers, defense attorneys, and prosecutors 
to advise the Commission on numerous occasions. For 
example, the Commission convened a group of proba- 
tion officers in March 1991 to apply the draft organ- 
izational guidelines to actual cases so that the 
Commission could benefit from the officers’ practical 
expertise. In addition, during the same time period, 
the Commission sought the advice of a working group 
of Federal judges as organizational guidelines were 
being developed. 


This utilization of advisory groups constitutes an 
important part of the guideline amendment process, a 
process designed to be structured, yet very open. The 
process, which is cyclical in nature, begins in early 
summer with the designation of various topics as 
priority areas for study. Information obtained from 
in-house research, developing case law, legislation, 
contacts with the field via the hotline and temporary 
assignment programs, advisory groups, public com- 
ment, position papers, and testimony provide the base 
for identifying potential amendment topics. Once po- 
tential issues have been identified, the Commission 
requests public comment through an announcement 
in the Federal Register. The Commission uses the 
feedback from this process to finalize the topics that 
will be addressed by the in-house working groups. 


The working groups study their respective issues 
and propose various options to the Commission for 
addressing problems in the guidelines. The Commis- 
sion then decides which topics should translate into 
amendments and assigns them to the Commission 
drafting staff. After approval by the Commission, 
drafts of the proposed amendments are published in 
the Federal Register in January and distributed to 
interested groups. After a public comment period of 
approximately 60 days, the Commission conducts a 
public hearing on the proposed amendments to gain 
additional feedback. Following the public hearing, the 
Commission weighs all the information it has gath- 
ered and submits any proposed amendments to Con- 
gress by May 1. 
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Publications and Dissemination 
of Information 

The Commission’s major publications include the 
Guidelines Manual, its annual report, and a publica- 
tion entitled “Questions Most Frequently Asked About 
the Sentencing Guidelines.” The Guidelines Manual 
contains the sentencing guidelines and policy state- 
ments, selected sentencing statutes, and a compen- 
dium of amendments to the guidelines. The annual 
report presents an overview of the Commission’s ac- 
tivities of the prior year and contains descriptive sta- 
tistical information on guideline sentencing. Some of 
these data are national, while other data are organized 
by district. Variables of interest include offense type, 
type of sentence, average length of sentence, average 
fine amounts, mode of conviction, and defendant’s sex 
and race. The report also includes such information as 
1) a comparison of guideline and pre-guideline defen- 
dants by circuit and district; 2) departure statistics; 3) 
plea rates for sentenced cases; and 4) offense level by 
criminal history category. “Questions Most Frequently 
Asked” is an instructional publication that contains 
questions and answers about guideline application. 
The monograph is widely distributed to criminal jus- 
tice professionals and is publicly available. 

Finally, the Commission receives hundreds of calls 
and letters each year from interested individuals and 


December 1991 


organizations. Viewing its mission from a service per- 
spective, the Commission provides information and 
assistance to this wide variety of requesting parties. 


Conclusion 


The United States Sentencing Commission was cre- 
ated by Congress to promulgate and refine sentencing 
guidelines, to serve as the expert research agency in 
the area of Federal sentencing, and to provide techni- 
cal assistance and information to Congress, the crimi- 
nal justice community, and the public. The 
Commission is dedicated to fulfilling each of its many 
missions, with the hope that by so doing it can signifi- 
cantly improve the quality of justice in this country. 


NOTES 
198 U.S.C. § 991 (a). 


2Comprehensive Crime Control Act of 1983: Report of the Commit- 
tee on the Judiciary, United States Senate, on S. 1762, 98th Cong., 
1st Sess. 178 (1983). 


3A record is defined as one defendant in one sentencing event. 


4Mistretta v. United States, 109 S. Ct. 647 (1989). 


598 U.S.C. §§ 995 (a)(17), (a\(18). 
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A Prosecutor’s View of the 
Sentencing Guidelines 


By Tuomas E. ZENO 
Assistant United States Atiorney for the District of Columbia 


OTWITHSTANDING RUMORS to the con- 

trary, the function of Federal prosecutors— 

the investigation and prosecution of criminal 
offenders—remains essentially unaltered under the 
sentencing guidelines and Department of Justice pol- 
icy implementing them. Even where we have new 
responsibilities because of the guidelines and related 
Department policy, the resulting changes are not as 
profound as has been reported. For instance, we 
have not become substitutes for district judges nor 
have we been otherwise loosed to affect criminal sen- 
tencing any way we choose. That being said, how- 
ever, we discharge our duties somewhat differently 
in the era of the guidelines. 

This article examines some core concepts underlying 
the guidelines and related Department policy from the 
perspective of an individual assistant United States 
attorney.’ Beginning with problems of sentencing un- 
der pre-guidelines practice, the article will discuss the 
reasons for sentencing reform, the effects of both man- 
datory minimum sentences and the guidelines on 
prosecutorial discretion, and the importance of the 
Thornburgh Memorandum on plea bargaining.” The 
article will also discuss some practical effects of the 
guidelines on the work of prosecutors as well as imple- 
mentation of the substantial assistance departure un- 
der § 5K1.1. 


Problems With Past Practice 


Anyone connected with the criminal justice system 
prior to the guidelines knew that sentences varied 
with the spin of an assignment wheel, even though 
defendants had similar backgrounds and had commit- 
ted similar offenses in a similar manner. This dispar- 
ity arose because of the vastly different sentencing 
philosophies held by those in the criminal justice sys- 
tem about which sentencing factors were aggravating, 
mitigating, or even relevant. Some judges routinely 
gave defendants second and third chances on proba- 
tion, while other judges—appropriately nicknamed 
“long ball hitters”—just as routinely incarcerated first 
offenders. Nor was this disparity limited to judges. 
Prosecutors also held widely varied opinions as to the 
kinds of sentences which were “better” or “fairer.” We 
could, and sometimes did, influence a defendant’s sen- 
tence by our selection of charges, our plea offers, and 
our allocution at sentencing. 


The problem with past practice was not necessarily 
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the sentence which any particular judge imposed on 
any particular defendant; the problem was the system 
itself. It was wrong, and unwarranted, to allow tae 
identity of the sentencing judge (and sometimes the 
prosecutor) to matter so much in determining a defen- 
dant’s sentence. In fact, contrary to the view that 
pre-guidelines sentences were individually tailored to 
a defendant’s conduct and background, the past sys- 
tem really provided little protection for the defendant. 
Rather, a defendant’s fate hinged on the individual 
predispositions of the prosecutor and sentencing 
judge. Furthermore, once a sentence was imposed, no 
matter how harsh or lenient, it was virtually immune 
from appellate review on the ground of disparity from 
that of similarly situated defendants. Accordingly, the 
only consistency under past sentencing practice was 
the lottery fashion by which the case was assigned 
initially. 

A simple sentencing scenario (referred to occasion- 
ally in this article) helps to focus the problem created 
under pre-guidelines sentencing practice. Suppose a 
bank officer was charged with two counts of bank 
fraud, and the evidence was overwhelming that the 
defendant took $15,000 on day one and $500,000 on 
day two. Faced with this situation a prosecutor could 
offer a plea to the first count or to the second count, or 
require a plea to both counts. Even if the defendant 
pled guilty to just the $15,000 offense, however, one 
judge could impose a sentence based on only that 
amount of loss whereas another judge could impose a 
greater sentence because $515,000 actually had been 
taken. What rationale could justify these results? 
None could, and hence the unwarranted nature of the 
disparity in sentencing. It should not be surprising 
that Congress decided to impose some order on this 
erratic process by mitigating the significance of per- 
sonal sentencing philosophy in determining a sen- 
tence. ° 


Effects of Mandatory Minimum Penalties on 
Prosecutorial Discretion 


Congress established some consistency in sentenc- 
ing by passing statutes that require judges to impose 
mandatory minimum penalties on defendants ccn- 
victed of certain offenses. Although judges may in- 
crease sentences above mandatory minimum levels, 
they cannot reduce the minimum to reflect relevant 
mitigating characteristics as they can under the 
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guidelines.‘ Thus, mandatory minimum offenses, 
which have been uniformly upheld as a legitimate 
exercise of Congress’ authority over sentencing, actu- 
ally encroach further into the domain of judicial dis- 
cretion than do the guidelines. 

In contrast, mandatory minimum sentences actu- 
ally increase the prosecutor’s discretion. Not only do 
they add to the number and type of charges which a 
prosecutor can bring, but they also increase our con- 
trol over sentencing. This control, which has always 
existed to some extent, is most evident when we decide 
not to prosecute a defendant at all even though a crime 
has been committed. Further, we always determine 
the maximum possible sentence that a court can im- 
pose by our selection of charges. For instance, when 
we charge only a misdemeanor, the sentence cannot 
exceed 1 year’s incarceration no matter how seriously 
the judge views the defendant’s conduct. Mandatory 
minimum offenses magnify the importance of our 
charging discretion, however. If we select a mandatory 
minimum charge and it is proven, the judge is bound 
to impose the minimum sentence regardless of miti- 
gating factors. 

Following the establishment of the guidelines, 
some have sought repeal of mandatory minimums on 
the ground that they are inconsistent with guideline 
sentencing. In fact, there is no necessary conflict be- 
tween a guideline system and a mandatory minimum 
system. The guidelines are already subject to the 
statutory maximum penalties established by Con- 
gress for each offense, and it is certainly as permissible 
for Congress to establish a floor below which the 
guidelines cannot fall as it is for Congress to establish 
a ceiling above which they cannot rise. Nonetheless, 
guideline sentencing provides Congress with the op- 
portunity to experiment with the form of mandatory 
sentences. Congress could, for instance, establish base 
offense levels rather than mandatory minimums. 
These base offense levels would be subject to the same 
mitigating adjustments otherwise found in the guide- 
lines, something not possible with a mandatory mini- 
mum sentence. Congress could even legislate merely 
that incarceration is appropriate for everyone con- 
victed of a certain offense while allowing the Commis- 
sion to sort out the factors which should determine the 
term of imprisonment. Such instructions would reflect 
the congressional will while allowing the Commission 
to implement that will in individual cases.° 


Effects of the Guidelines on Prosecutorial 
Discretion 


Contrary to popular misconceptions, the guidelines 
did not transfer authority over sentencing from judges 
to prosecutors. Judges retain the exclusive power to 
accept or reject plea bargains, to find facts upon which 
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the sentence will be based, and to decide the precise 
sentence within the guideline range.° Furthermore, 
even when a departure may be appropriate, it is the 
court which decides both whether to allow the depar- 
ture and the extent of the departure. 

In addition to preserving these aspects of judicial 
authority over sentencing, the Sentencing Commis- 
sion actually curbed the prosecutor’s power to “influ- 
ence sentences by increasing or decreasing the 
number of counts in an indictment” when it wrote 
multiple count rules “with an eye toward eliminating 
unfair treatment that might flow from count manipu- 
lation.” United States Sentencing Commission, Guide- 
lines Manual (Nov. 1991) at page 5.’ This limitation on 
our power to influence a sentence by adding or drop- 
ping charges furthered the Commission’s goal to elimi- 
nate unwarranted disparity. Returning to the bank 
fraud example, the defendant’s sentence should be the 
same regardless of whether the prosecutor charges 
two counts of bank fraud in amounts of $15,000 and 
$500,000 or whether the prosecutor joins them in one 
count totaling $515,000. Thus, the Commission nar- 
rowed the effect of prosecutorial discretion on sentenc- 
ing in a manner similar to that in which judicial 
discretion had been limited. 

Although similar, the limits on prosecutors are not 
exactly the same as those on judges. While the Com- 
mission set a ceiling on the effect of our charging 
decision, there is no floor.® Nothing prevents prosecu- 
tors from introducing unwarranted disparity into the 
system by charging one defendant less severely than 
another, for reasons decided upon solely by the prose- 
cutor. Admittedly, the idea of needing to curb prosecu- 
torial lenity seems unusual; but the Department of 
Justice anticipated precisely this problem when the 
guidelines were promulgated. 


Effects of the Thornburgh Memorandum on 
Prosecutorial Discretion 


The Thornburgh Memorandum articulates the core 
policy on plea bargaining: “[A] federal prosecutor 
should initially charge the most serious, readily prov- 
able offense or offenses consistent with the defendant’s 
conduct.” Memorandum, supra n.2, at 11-88.° As a 
corollary, the memorandum prohibits adding charges 
merely to gain leverage against a defendant or drop- 
ping charges just to obtain a guilty plea. Jd. By requir- 
ing all prosecutors to charge and plea bargain alike, 
the memorandum attempts to eliminate the unwar- 
ranted disparity in sentencing which could occur as a 
result of inconsistent charging practices among indi- 
vidual prosecutors. 

Once readily provable charges are determined,’ 
they may be dropped through plea bargaining in two 
instances. First, readily provable charges may be 
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dropped when the resulting guideline sentence would 
be unaffected. Id. at 11-89. This exception, which is 
premised on the operation of the relevant conduct and 
multiple count rules, permits a prosecutor to offer a 
plea to only the count or counts necessary to ensure a 
sentence within the guideline range and at or above 
an applicable mandatory minimum. Returning to the 
bank fraud example, the memorandum permits a 
prosecutor to offer a plea to a $15,000 count of bank 
fraud, a $500,000 count, both of these counts, or a 
single $515,000 count because the resulting offense 
level is 20 for each of these pleas. Even if the defendant 
has a criminal history category of VI, the most seri- 
ous,’ the resulting guideline range for any of the pleas 
is 70-87 months, well within the statutory maximum 
for even a single count of bank fraud.” As typified by 
the bank fraud example, this exception is criticized for 
providing only the same benefit for pleading guilty as 
the adjustment for acceptance of responsibility. Such 
criticism misses the point because the exception is not 
intended to create a loophole to the guidelines. The 
exception can be valuable, however, for defendants 
who wish to limit the numbér or type of offenses for 
which they are convicted. 

Suppose that a defendant commits a $1 million bank 
fraud by directing six persons to use false credit cards 
more than a hundred times. There are myriad ways in 
which we can indict enough counts of bank fraud and 
credit card fraud so that the defendant will be facing 
an immense aggregate maximum sentence. Even if 
the defendant has a substantial criminal record (say, 
18 criminal history points’), however, the resulting 
guideline range will be only 92-115 months.‘ Given 
the likelihood that a judge might want to depart up- 
ward from that guideline range,” the Thornburgh 
Memorandum permits a prosecutor to offer the defen- 
dant a considerable benefit: a plea to just one count of 
credit card fraud, which has only a 10-year (120- 
month) statutory maximum. Although this plea places 
no limitation on the court’s discretion to choose a 
sentence within the guideline range, it assures the 
defendant that, even if the court decides to depart 
upward, the sentence will not exceed 120 months. A 
prosecutor is permitted to offer this plea because the 
memorandum requires only that the plea offer be 
sufficient to allow imposition of the guidelines sen- 
tence; the plea need be great enough to encompass 
upward departures. If the defendant is convicted of 
numerous counts at trial, on the other hand, the court 
can aggregate the maximum sentences of several 
counts of conviction and then depart upward well 
beyond 120 months. 

Similarly, in the very low guideline ranges, this 
exception permits a plea offer to one or two misde- 


meanors rather than a felony. For example, if the top 
of the guideline range is 24 months, we can offer a plea 
to two misdemeanors. Although such a plea does not 
reduce the guideline range, it can be of considerable 
significance to an offender who wants to avoid the 
stigma of a felony conviction. 

The second instance in which the Government may 
drop readily provable charges under the memoran- 
dum is with the specific, written approval of the 
United States attorney or a designated supervisory 
Department official. Such approval is reserved for 
unusual cases in which “critical aspects of the federal 
criminal justice system” would suffer if the require- 
ments of the guidelines have to be met. Id. at 11-90. 
The example of this exception given in the memoran- 
dum is: 

[A]pproval to drop charges in a particular case might be given 
because the United States Attorney’s office is particularly over- 
burdened, the case would be time-consuming to try, and proceed- 


ing to trial would significantly reduce the total number of cases 
disposed of by the office. 


Id. This exception is likely to be invoked so rarely 
that it need not be discussed further in this article. 

The Thornburgh Memorandum thus confines prose- 
cutors in parallel with the new strictures on judges. 
With the limited exceptions of not readily provable 
charges or written supervisory approval, prosecutors 
must offer pleas equivalent to conviction on all the 
most serious conduct. Courts can monitor adherence 
to the memorandum by applying the standards for 
accepting a guilty plea set forth in § 6B1.2(a), which 
requires that the justification for a plea offer be stated 
on the record.’® Because the Thornburgh Memoran- 
dum is specifically drafted to be compatible with the 
guidelines, any plea appropriate under the memoran- 
dum will also be acceptable under § 6B1.2(a). As long 
as we can justify a plea offer under both the guidelines 
and the memorandum, there will be no unwarranted 
disparity in sentencing attributable to prosecutors. 

Yet not every prosecutor agrees with the result of the 
guidelines calculation in every case, and a prosecutor 
can be tempted to enter into a plea bargain which 
misrepresents facts in order to achieve a downward 
departure to a sentence which the prosecutor consid- 
ers “fair.” This practice would return unwarranted 
disparity to sentencing by allowing prosecutors to - 
decide when the guidelines sentence should be im- 
posed and when it should not. Anticipating this prob- 
lem, the memorandum contains a specific (and 
seemingly self-evident) admonition: “Stipulations to 
untrue facts are unethical.” Jd. at 11-91." Similarly, 
“hidden” downward departures are strictly forbidden 
in either the pre-indictment or post-indictment stage. 
Id. at 11-88 - 11-89." 
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Practicalities of Prosecution Under the 
Guidelines 
The Charging Decision 

In most respects the guidelines and Department 
policy have had no significant impact on the daily life 
of a prosecutor. It takes only a few minutes for a 
prosecutor to compute the likely guideline range—and 
concomitant plea offer—in the typical fraud or drug 
case. Even in complicated cases, it rarely requires 
more than an hour or so to project the likely guideline 
range. Further, because the guidelines do not change 
elements of proof or require new indictment language, 
investigations and presentations to grand juries are 
largely unaffected by them. 

The concern is exaggerated that the guidelines will 
encourage prosecutors routinely to charge only minor 
offenses. The fear is that we will obtain a conviction 
beyond a reasonable doubt on a minor offense and 
then seek to increase the sentence based on relevant 
conduct of more serious crimes which can be proved at 
sentencing under a mere preponderance of the evi- 
dence standard. This is an unlikely scenario. Typically, 
prosecutors will charge the essential criminal conduct 
because carving the case into minute bits creates a 
significant risk of jury confusion and nullification. 
Nevertheless, there will be situations when, for evi- 
dentiary reasons or in order to conserve prosecutorial 
resources, we will charge conduct not fully reflective 
of the extent of a defendant’s criminal activity. See, for 
an extreme example, United States v. Kikumura, 918 
F.2d 1084 (8d Cir. 1990).”° 

This is not a change from past practice attributable 
to the guidelines, however. Prosecutors have long 
structured indictments for such reasons. It is undeni- 
able, for example, that the Government prosecuted Al 
Capone more intensely than a run-of-the-mill tax 
cheat. Under the guidelines, at least, there are rules 
about how to calculate the sentence in such a situ- 
ation, and the defendant will be permitted to appeal 
the sentence. In Kikumura, for instance, the appellate 
court held that the extent of the departure was im» 
prop~~.;’ calculated and ordered that the sentence be 
reduc d from 360 months to no more than 262 months. 
Id. at 1119. Under pre-guidelines practice, a trial 
court’s sentence would have been immune from review 


unless the sentence violated constitutional safe- 
guards. 


Plea Bargaining 


Because the Thornburgh Memorandum requires 
that plea bargains be equivalent to conviction on the 
most serious readily provable offense(s), plea discus- 
sions in the typical case focus on the adjustment for 
acceptance of responsibility (§ 3E1.1) and the recom- 
mendation about placement of the sentence within the 
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guideline range.” Early in the pre-indictment stage, 
it is more likely that we will agree to the two-level 
reduction for acceptance of responsibility and to sen- 
tencing at the bottom of the range. This is so because 
a plea at this stage provides the greatest benefit to the 
prosecutor in terms of conservation of investigative 
and judicial resources and provides strong evidence 
that the defendant actually accepts responsibility for 
the criminal conduct. These early guilty pleas gener- 
ally deserve the maximum reductions permitted by 
the guidelines. 

Because sentencing is more predictable under the 
guidelines, however, some defendants may be reluc- 
tant to enter into pre-indictment bargains under 
which they are certain to go to prison. We may find an 
increase from pre-guidelines practice in the number of 
defendants who will delay entering a guilty plea until 
faced with an indictment.” In a complex case where 
this delay causes us to expend significant prosecuto- 
rial resources to obtain an indictment, the prosecutor 
is likely to allocute for a sentence higher in the guide- 
line range. This should not be surprising because the 
timing of a guilty plea should make a tangible differ- 
ence in the defendant’s sentence.” The lowest sen- 
tence, at the bottom of a guideline range which has 
been reduced two levels for acceptance of responsibil- 
ity, should be reserved for those who have shown 
remorse and saved valuable investigative and judicial 
resources by pleading guilty immediately upon discov- 
ery of their crime. Those who await indictment and 
exhaust hours of court time in status and motions 
hearings before pleading guilty generally should not 
receive the same benefit as those who plead before 
indictment. The longer a defendant waits to plead, the 
more difficult it will be to convince the prosecutor to 
accept the adjustment for acceptance of responsibility 
and a sentence at the bottom of the guideline range.” 


Although the two-level downward adjustment for 
acceptance of responsibility has been criticized as in- 
sufficient to induce guilty pleas, there is approxi- 
mately a 20 percent difference between the top of the 
guideline range without the adjustment and the top of 
the range two levels below. The difference is even 
greater between the top of the range without the 
adjustment and the bottom of the range two levels 
below, which is where the defendant can hope to be 
sentenced for a prompt plea. These are reasonable 
incentives. More importantly, we know from experi- 
ence with mandatory minimum sentences that defen- 
dants will plead guilty if they realize that the two-level 
benefit and a sentence at the bottom of the range are 
the best deal available. When mandatory minimums 
were introduced, many thought that no defendant 
would plead guilty knowing that prison was inevita- 
ble. Yet pleas continued because it became clear that 
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an early plea was the best way to get merely the 
mandatory sentence. Conviction after trial usually 
meant a sentence above the minimum. Realizing that 
the lowest sentence results from an early plea, the 
defendant will likely take it.” 

Finally, although limited to low level offenses, sig- 
nificant plea negotiation can occur whenever the pos- 
sible sentence includes alternatives to prison. For 
example, at offense levels 10 and below for first offend- 
ers, the guideline range permits more than just a 
reduced period of imprisonment; it allows the court to 
forego prison entirely in favor of probation, home 
detention, or community confinement. A defendant 
should be willing to enter an early guilty plea in 
exchange for our recommendation in favor of proba- 
tion or home detention. This is particularly true for a 
defendant who needs the adjustment for acceptance of 
responsibility just to be eligible for a range which does 
not require a prison sentence, as, for example, a first 
offender with an adjusted offense level of 11 or 12 who 
faces imprisonment without the two-level reduction. 


Presentence Investigation 


Because of the importance of fact-finding proposed 
in the presentence report, a prosecutor spends consid- 
erably more time in contact with the probation officer 
who writes the report than in pre-guidelines practice. 
We not only provide detailed justifications for our 
proposed findings, but we also discuss the legal basis 
for application of adjustments. It is even fairly com- 
mon to provide case law to the probation officer in 
support of our positions. Furthermore, we can no 
longer delay review of the report until a day or two 
before sentencing. Court rules allow our objections to 
be barred unless we examine the report and file objec- 
tions to it well before the sentencing hearing. These 
responsibilities are somewhat more time-consuming 
than prior practice, but they do not significantly in- 
crease the average amount of time we spend preparing 
for sentencing. 


Sentencing Hearing 


The dire predictions about incredibly lengthy sen- 
tencing hearings have not proven true. Certainly, in 
some sentencings virtually every fact is contested vig- 
orously and protractedly. Typically, however, the 
court’s resolution of disputed facts takes only slightly 
longer than before the guidelines when facts were 
contested by the parties. As long as prosecutors and 
defense counsel define the relevant issues during the 
presentence investigation, the increased time spent in 
most sentencing hearings will not be remarkable. 


The Substantial Assistance Departure 


In order to encourage cooperation with the Govern- 
ment, Congress permitted a reduced sentence, even 


below a mandatory minimum, for a defendant who 
provides substantial assistance in the investigation or 
prosecution of another. 18 U.S.C. § 3553(e) and 28 
U.S.C. § 994(m). As with most guidelines provisions, 
this sentencing departure is not new; defendants have 
long received reduced sentences for assisting the Gov- 
ernment. This departure differs from past practice, 
however, because it can be invoked only “[u]pon motion 
of the Government.” Guidelines Manual, § 5K1.1. Al- 
though frequently challenged, the reservation of this 
power to the Government has been uniformly upheld 
by courts of appeals, subject to review under the same 
standards of bad faith or impermissible selectivity 
applicable to the initial decision to prosecute. See 
generally, United States v. Doe, 934 F.2d 3538, 361 
(D.C. Cir. 1991). 

Unfortunately, this unique power can inject unwar- 
ranted disparity back into sentencing if individual 
prosecutors are permitted to act autonomously when 
filing the motion. For example, prosecutors could dif- 
fer over whether to file a motion in the following 
circumstances. Suppose a drug courier is arrested in 
possession of 50 grams of crack cocaine but, promptly 
after arrest, the courier tells the police everything the 
courier knows about a drug organization. The courier’s 
information justifies one search warrant which, when 
executed, results in the arrest of one person for pos- 
session with intent to distribute 900 grams of mari- 
juana. Whatever differences individual prosecutors 
may have about whether this constitutes substantial 
assistance, the decision to file a motion should not vary 
depending upon which prosecutor is assigned to the 
case. In order to prevent inconsistent use of the sub- 
stantial assistance motion, the Department strongly 
recommends that only supervisors or a committee of 
senior prosecutors have the power to file a substantial 
assistance motion. 


In the District of Columbia, for example, individual 
prosecutors are not permitted to acquiesce in any 
downward departure, file a motion for substantial 
assistance pursuant to § 5K1.1, or request an upward 
departure without approval of the Departure Commit- 
tee. Further, any defense request for a downward 
departure must be presented to the Committee, even 
if the prosecutor deems it frivolous. The Committee, 
composed of three senior prosecutors,” decides each 
request with the specific goal of ensuring that depar- 
ture decisions are made consistently. While the views 
of the individual prosecutor assigned to the case are, 
of course, given significant weight, the Committee is 
not a “rubber stamp.” It frequently asks the line 
prosecutor for more information about proposals made 
to it, accepts submissions from defense counsel, and 
has even required the departure motion to be filed over 
the vigorous objection of the line prosecutor. 
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Even when the substantial assistance motion is 
uniformly applied, critics object to it because low level 
offenders often do not know enough to provide sub- 
stantial assistance in the prosecution of other persons. 
Although this criticism seems to pinpoint an inequal- 
ity, it does not. The § 5K1.1 departure is premised on 
the ability of the defendant to give “substantial assis- 
tance in the investigation or prosecution of another 
person.” The fact that some defendants cannot pro- 
vide the kind of assistance necessary to invoke the 
departure is no different than the situation for any 
other departure: It applies to some defendants but not 
to others. For instance, the diminished capacity depar- 
ture, § 5K2.13, should not be eliminated merely be- 
cause few defendants qualify for it. 

Concomitant with this complaint is a more serious 
one: that high level offenders who provide substantial 
assistance can reduce their sentences below those of 
their subordinates. To the extent that this situation 
occurs, however, it poses a problem appropriately re- 
dressed by the sentencing judge, not by the prosecutor 
who files a departure motion. After all, it is the judge 
who determines whether to grant the motion as well 
as the extent of the departure for an individual defen- 
dant. In order to maintain the principle of proportional 
sentencing, the sentences of more culpable offenders 
(who provide substantial assistance) ordinarily should 
not be reduced below those of less culpable codefen- 
dants who, because of their more limited roles, could 
not provide substantial assistance. This sentencing 
structure should be relatively easy to achieve because 
defendants involved in significant criminal activity 
likely will fall within a higher guideline range than 
their subordinates.” 


Two Final Comments 


The guidelines are frequently criticized because a 
judge cannot depart, upward or downward, when the 
judge believes the penalties prescribed in the guide- 
lines are not appropriate. This criticism overlooks the 
departure concept entirely. If a case falls outside the 
“heartland” of typical cases described by the guide- 
lines, Guidelines Manual at p. 5, a departure is justi- 
fied and the court can adjust the sentence. In doing so, 
however, the court must consider more than its im- 
pression of what the correct sentence should be. The 
court must explain the departure objectively, in a way 
that properly evaluates relevant sentencing factors. If 
it can do so, the departure will be sustained. See, e.g., 
United States v. Takai, 941 F.2d 738 (9th Cir. 1991).”” 
If it cannot, the departure will be reversed. See, e.g., 
United States v. Brewer, 899 F.2d 503 (6th Cir.), cert. 
denied, 111 S.Ct. 127 (1990).¥ The requirement that 
departures be objectively reasonable and explicable is 
hardly a basis on which to criticize the guidelines. 
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Finally, a major complaint against guideline sen- 
tencing is simply that it takes too much time. Of 
course, even after the guidelines have been learned, 
sentencing in even the average case is more time-con- 
suming than pre-guidelines practice. In unusual 
cases, the guidelines will be considerably more time- 
consuming than prior practice. This complaint rings 
quite hollow, however, in light of the results. How can 
it be argued that we should not spend some extra time 
in the effort to achieve a better and fairer sentence for 
a defendant and the community? This is not to say 
that the guidelines are perfect. They are not. Further- 
more, the guidelines will almost certainly be changed 
over time to reflect changing theories of penology and 
societal goals. The benefit of a guideline system, how- 
ever, is that these changes will be applied uniformly 
to each defendant, something sorely lacking before 
November 1, 1987. 


NOTES 


These comments do not necessarily represent the position of the 
Department of Justice or the United States Attorney’s Office for the 
District of Columbia. 


*Former Attorney General Dick Thornburgh’s March 13, 1989, 
memorandum on plea bargaining under the guidelines. See Memo- 
randum of the Attorney General to Federal Prosecutors Concerning 
Plea Bargaining Under the Sentencing Reform Act (hereafter 
“Thornburgh Memorandum” or “memorandum”), reprinted in G. 
MCFADDEN, J. CLARKE & J. STANIELS, FEDERAL SENTENC- 
ING MANUAL, App. 11B, at 11-87 (1991). 


3Under § 1B1.3, the relevant conduct provision of the guidelines, 
the defendant’s base offense level is determined upon the entire 
$515,000 regardless of the count of conviction. Theoretically, of 
course, the Sentencing Commission could have structured the guide- 
lines so that they do not consider dismissed counts when determin- 
ing a sentence. The advantage of guideline sentencing, however, is 
not how it resolves such issues, but the consistency it imposes 
regardless of the judge, prosecutor, defense counsel, or defendant 
involved. 


‘The substantial assistance departure codified at 18 U.S.C. 
§ 3553(e) has changed the “mandatory” nature of a mandatory 
sentence to some degree. This is discussed later in the article. 


Salthough some contend that mandatory minimums should be 
abolished because they are excessively long, this argument has 
nothing to do with the merits of guideline sentencing. The essence 
of a guideline system is consistency. It is a political question for 
Congress or the Commission whether the effect of that consistency 
is too strict or too lenient. 


SThe court’s discretion within a guideline range can be limited 
when the defendant is convicted of a mandatory minimum offense 
with a penalty which falls in between the bottom and the top of the 
applicable guideline range. In this circumstance, the court is re- 
quired to sentence only at or above the mandatory sentence. 


In its Introduction to the Guidelines, the Commission rightly 
described this as one part of its “Resolution of Major Issues.” Id. at 
p. 4. 
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tn another resolution of a major policy issue, the Commission 
decided that even though it might be leaving a “loophole’ large 
enough to undo the good that sentencing guidelines would bring,” it 
would not make major changes in plea practices. Id. at p. 7. Rather, 
the Commission adopted general policy statements intended to 
prevent circumvention of the guidelines. Id. 


*The Thornburgh Memorandum confirms Department policy as 
enunciated by Associate Attorney General (now Judge of the Ninth 
Circuit Court of Appeals) Stephen S. Trott in his memorandum of 
November 3, 1987. See, Interim Sentencing Advocacy and Case 
Settlement Policy Under New Sentencing Guidelines, reprinted in P. 
BAMBERGER, PRACTICE UNDER THE NEW FEDERAL SEN- 
TENCING GUIDELINES, Ch. 17, Part B, at 389 (1991). 


104 readily provable charge is one that the Government expects 
to win at a trial. Id. at 11-89. A charge that is not readily provable 
need not be maintained and may be bargained to a lesser offense. 
Id. For example, a plea bargain to a less serious charge is permitted 
when conviction depends upon the testimony of a cooperating wit- 
ness whom the Government does not wish to reveal because of a 
larger, ongoing investigation in which the witness is involved. Id. at 
11-88. 


The severity of the defendant’s criminal history can be rated 
from a low of category I to a high of category VI. See Sentencing 
Table, Chapter Five, Part A. 


2This example presumes an adjusted offense level of 20 for bank 
fraud arrived at in the following manner: § 2F1.1(a) — base offense 
level of 6; § 2F1.1(b)(1)(K) — plus 10 levels for more than $500,000 
of loss; § 2F1.1(b)(2)(A) — plus 2 levels for more than minimal 
planning; and § 3B1.3 — plus 2 levels for abuse of position of trust. 
With criminal category VI, the defendant’s guideline range is 70-87 
months incarceration. This is well below the statutory maximum of 
30 years (360 months) set for bank fraud in 18 U.S.C. § 1344. 


13The 18 criminal history points, assigned as prescribed 
in § 4A1.1, place defendant in criminal history category VI. Because 
category VI begins with 13 points (see Sentencing Table), this 
defendant has an unusually serious record. 


MT his example presumes an adjusted offense level of 23 for bank 
fraud and credit card fraud arrived at in the following manner: 
§ 2F1.1(a) — base offense level of 6; § 2F1.1(b)(1)(L) — plus 11 levels 
for more than $800,000 of loss; § 2F1.1(b)(2)(A) — plus 2 levels for 
more than minimal planning; and § 3B1.1(a) — plus 4 levels for 
organizer role involving five or more participants. 


154 judge might decide that defendant's 18 criminal history points 
qualify for a departure because it takes only 13 points to qualify for 
category VI. Section 4A1.3 permits an upward departure when a 
defendant’s criminal history category “does not adequately reflect 
the seriousness of defendant’s past criminal conduct or the likeli- 
hood that the defendant will commit other crimes.” 


16The court may request an explanation of the prosecutor’s plea 
offer even when the offer is made because a greater count is not 
readily provable. United States v. Adonis, 891 F.2d 300, 304 (D.C. 
Cir. 1989). 


This supplements § 6B1.4(a)(2) which requires that stipulations 
shall “not contain misleading facts.” 


18at 11-88 the memorandum states: 


Whether bargaining takes place before or after indictment, 
the Department policy is the same: any departure from the 


guidelines should be openly identified rather than hidden 
between the lines of a plea agreement. 


At page 11-89 the memorandum states: 


But, such bargaining must honestly reflect the totality and 
seriousness of the defendant’s conduct and any departure to 
which the prosecutor is agreeing, and must be accomplished 
through appropriate guideline provisions. 


19kikumura was convicted of firearms and passport offenses 
subjecting him to a guideline range of 27-33 months. At sentencing 
the Government sought an upward departure because Kikumura, a 
member of the Japanese Red Army, had manvfactured homemade 
bombs in preparation for a terrorist attack. The trial court agreed 
and imposed a sentence of 30 years, an upward departure of 327 
months. The appellate court found most of the departure justified, 
although finding that a clear and convincing standard of proof 
applies when such radical departures are imposed. 


2°The substantial assistance departure is not part of a standard 
plea offer. It is discussed below. 


21Dyeindictment pleas can also be more time-consuming than in 
past practice because prosecutors and defense counsel will spend 
time negotiating the exact details of factual proffers to be made to 
the court. Even when the result of such negotiations is only an 
agreement to disagree about certain facts, they are rarely burden- 
some. 


22.4 pplication Note 1(g) to § 3E1.1 provides that “the timeliness 
of the defendant’s conduct in manifesting the acceptance of respon- 
sibility” is an appropriate consideration in whether to grant the 
adjustment. 


30¢ course, granting the benefit of a reduced sentence to a 
defendant who pleads guilty is not the same as punishing a defen- 
dant who pursues the right to indictment and trial. See, e.g., United 
States v. Parker, 903 F.2d 91, 105 (2d Cir. 1990). 


*There are some instances when an early plea provides little 
tangible benefit. For instance, violent recidivists can still face what 
amounts to a life sentence even with an early plea. These types of 
cases used to go to trial before the guidelines, and the fact that they 
continue to go to trial under the guidelines will not unduly increase 
the trial calendar. 


25The author is a member of the Committee. 


There may be rare instances when the substantial assistance is 
so great that the more culpable defendant should receive a sentence 
below that of a subordinate. 


271 Takai, the trial court’s downward departure was upheld 
because the guidelines did not account for the circumstances that 
defendants received no financial or personal benefit from their 
bribes, one defendant performed outstanding acts of benevolence, 
and the Government agent induced the defendants, who had no 
prior criminal convictions, not to withdraw from the bribery scheme. 


Bin Brewer, the trial court’s downward departure was reversed 
because, under the facts of the case, the guidelines took into account 
the degree of community support for the defendant, the defendant’s 
family responsibilities, the degree of defendant’s remorse, the de- 
fendant’s prompt payment of restitution, the defendant’s lack of 
criminal history, the need to incarcerate defendant, and the victim’s 
recommendation for clemency. 


Defense Practice Under the Bail 
Reform Acts and the Sentencing 
Guidelines----A Shifting Focus 


By DANIEL J. SEARS 
Attorney at Law, Denver, Colorado 


Introduction 


ITH THE effectuation of revised bail provi- 

sions and the Federal sentencing guidelines 

arising out of the 1984 Comprehensive 
Crime Control Act, criminal defense practice has un- 
dergone some significant changes commencing with 
initial consultation and fee arrangements through 
and including postconviction pursuits. Though some 
observers have suggested that the new sentencing 
scheme instituted a mechanistic process and has re- 
moved the practitioner’s creativity, adversarial engi- 
neering and focus on sentencing and release 
considerations have become essential at a much ear- 
lier stage of defense representation. Whereas pre- 
trial and even postconviction release pending appeal 
was, in most cases, virtually assumed prior to 1987, 
judicial discretion in affording such release has been 
significantly restricted after effectuation of the 1984 
and 1990 bail revisions. 

Prior to the institution of the Federal sentencing 
guidelines and the 1984 Bail Reform Act, defense 
practitioners normally perceived criminal repre- 
sentation as involving five somewhat distinct, but 
interdependent, phases. Preparation was often com- 
partmentalized to deal with each segment sequen- 
tially. 

The first phase of representation consisted of client 
consultation, fee arrangement, case evaluation and 
pretrial release pursuits, if necessary. The level of fee 
requirements was normally dependent upon a forecast 
of the extent of advocacy required during pretrial 
proceedings, whether a plea was appropriate or likely, 
or whether a trial and sentencing appeared reasonably 
certain. While assuming that release pending trial 
and appeal was almost assured in most cases, pro- 
tracted bail proceedings were normally not factored in 
as a significant element in fee quotations, except in the 
case of violent crimes or substantial and complex drug 
and racketeering cases. Additionally, unless the testi- 
mony of forensic experts, criminologists, or investiga- 
tors was deemed essential to assist the defense in 
furthering sentencing considerations, sentencing pro- 
ceedings under Rule 32 of the Federal Rules of Crimi- 
nal Procedure were not normally perceived as being 
prospectively complex and/or protracted. 


Though the release guidelines of the U.S. Parole 
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Commission could have a significant bearing on sen- 
tence execution, and therefore whether a plea should 
be considered, many lawyers did not expend a great 
deal of effort analyzing how parole and prison authori- 
ties would deal with an offender once he left the court’s 
jurisdiction and defense counsel’s active caseload. Mo- 
tions for discretionary sentence reduction under Rule 
35 were contemplated as a separate proceeding or 
might be undertaken as a part of the overall repre- 
sentation. Thus, pretrial and trial representation were 
the most significant factors in determining an appro- 
priate fee. With the elimination of parole and discre- 
tionary sentence reduction upon a motion by the 
defendant, sentencing now achieves a finality, short of 
reversal on appeal, not previously known to the crimi- 
nal justice system. 

The second stage pertained to pretrial practice, i.e., 
investigation, exploration of plea negotiations, and 
motions practice. Substantial effort might be ex- 
pended in attempting to suppress or mitigate the 
Government’s contemplated evidence or, in some in- 
stances, to achieve voluntary or involuntary dismissal 
of charges. The facial merit and zealous pursuit of 
pretrial motions would frequently be utilized by the 
defense to attempt to extract a favorable plea disposi- 
tion from the prosecution. If plea negotiations and 
motions practice did not lead to an acceptable result, 
however, the third phase, trial preparation and pres- 
entation, would be undertaken. 

Prior to the implementation of the sentencing guide- 
lines and detention provisions, defense counsel ordi- 
narily vested the bulk of time and resources in 
negotiating a plea or preparing a case for trial. Prepa- 
ration for sentencing proceedings, the fourth phase, 
was often deferred as an exercise to be addressed only 
upon attachment of an unfavorable result after the 
guilt phase had been completed. For offenses commit- 
ted after November 1, 1987, however, preparation for 
sentencing and release pending appeal has necessarily 
compelled counsel to focus upon such proceedings at a 
much earlier stage of representation. 

Though many commentators predicted that, after 
the 1984 bail and sentencing reforms were instituted, 
postconviction mini-trials would become common- 
place, the extent and complexity of such posttrial 
proceedings was largely underestimated. Postconvic- 
tion pursuits have, in many instances, become more 
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protracted and engaging than the trial itself. Even 
where a desirable plea has been negotiated, sentenc- 
ing skirmishes can consume a great deal of the com- 
batants’ time and resources. As a result, an evaluation 
of and preparation for such postconviction endeavors 
must be undertaken at the earliest possible moment. 

With the abolition of parole and defense motions for 
sentence reconsideration, the fifth phase consists pri- 
marily of appeal and habeas pursuits. Incorrect guide- 
line applications and departures by the sentencing 
judge are additional issues which may be appealed by 
the aggrieved party. Perfecting sentencing issues for 
appeal requires informed treatment from the incep- 
tion of defense preparation. 


Case Evaluation and Release Pursuits 
Preliminary Assessments 


As unpalatable as it might be to one’s client, one of 
the most critical issues to be addressed by counsel 
under the new release and sentencing schemes is 
whether the accused is going to cooperate with 
authorities in prosecuting others, including relatives 
and close friends. Pursuant to the 1984 Comprehen- 
sive Crime Control Act, Congress directed the U.S. 
Sentencing Commission, and enabled prosecutors and 
the courts, to accord great weight to a defendant’s 
substantial assistance to authorities in the investiga- 
tion and prosecution of others who have committed a 
crime.’ Such favorable consideration is to be awarded 
independently of sentence reduction for acceptance of 
responsibility and may even warrant a sentence below 
a statutorily mandated minimum.” 


Particularly in drug cases, because of the Govern- 
ment’s ability to recommend a sentence under manda- 
tory minimums, prospective cooperation must be 
considered at a very early stage and may necessarily 
temper the zeal of defense pursuits and tactical con- 
siderations. As one might expect, prosecutors are more 
inclined to assign greater weight to a defendant’s 
assistance provided at the early stages of the criminal 
process and might be more disposed to agree to pre- 
trial release. Since a presumption of dangerousness 
attaches to most drug charges for detention purposes, 
and the prospect of acquittal may appear quite remote, 
prospective cooperation may necessarily drive defense 
strategy. Additionally, since prosecutors are vested 
with unilateral authority to apply for and accede to 
sentencing concessions, defense counsel is obliged to 
advise the client of the ramifications of aggressive 
defense posturing versus Government assistance at a 
very early stage of representation. 


Moreover, because such release and sentence con- 


cessions may be extended to only a select few in a 
multidefendant case, defense counsel may feel com- 


pelled to beat his colleagues to the prosecutor’s door to 
cut a deal. Thus, overall case evaluation relating to 
pretrial release, the prospects of acquittal or reduced 
charges, a comprehensive analysis of applicable sen- 
tencing factors, and the likelihood of postconviction 
detention must all be weighed at the earliest possible 
moment. Additionally, defense counsel must complete 
guidelines calculations even before contemplating a 
visit to the prosecutor’s office so that informed discus- 
sions of the full range of sentencing factors are possi- 
ble. Any lesser effort is tantamount to a dereliction of 
counsel’s responsibilities toward assuring complete 
representation. 

As heretofore noted, “substantial assistance” is a 
consideration separate and distinct from acceptance of 
responsibility.® The benefits arising from each may be 
quite disparate and must be evaluated individually in 
mapping out defense strategy. Acceptance of responsi- 
bility entitles the defendant to no more than a two- 
level reduction whereas substantial assistance can 
result in a substantial downward departure and even 
a sentence below a statutory mandatory minimum, if 
applicable. Substantial assistance is, according to the 
language of the statute and the majority view, depend- 
ent upon a motion of the Government, while accep- 
tance of responsibility is not. Nevertheless, the 
prosecutor’s stipulation to a defendant’s acceptance of 
responsibility will certainly make the court’s award of 
the two-level reduction much more likely. 

Though the statute clearly seems to premise a re- 
duction for substantial assistance upon a motion from 
the Government, courts have split as to whether the 
Government must be the moving party or whether the 
Government's refusal to file the motion is reviewable.® 
The majority view and a plain reading of the statutory 
language, however, seem to suggest that a motion by 
the Government is required. If a clear abuse of discre- 
tion or bad faith in the Government’s refusal to file a 
motion can be demonstrated, however, counsel should 
consider seeking judicial review. 

Acceptance of responsibility, on the other hand, may 
be awarded by the court despite the prosecutor’s ob- 
jection. Early cooperation, an admission of culpability, 
and restitution or some kind of reparation are the most 
common factors weighed in determining whether re- 
sponsibility has been accepted.’ Though a plea of 
guilty does not assure the reduction, it is certainly a 
factor which is weighed.® On the other hand, a guilty 
plea without evidence of sincere contrition will not 
ordinarily gain the concession. 

In order to skirt constitutional challenges, the guide- 
lines provide that a defendant is not to be penalized 
for asserting the sixth amendment right to trial.” If a 
defendant, however, continues to protest innocence or 
lack of culpability after a conviction or even after a 
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plea of guilty, award of the sentence reduction will 
likely not be forthcoming.”° 


Pretrial Practice—Negotiating Plea Agreements 


Unless the prospects of an acquittal are quite sub- 
stantial, pretrial detention and the prospective appli- 
cation of the sentencing guidelines may propel the 
defense toward early consideration of a plea disposi- 
tion. Because of the draconian effects of guideline 
application in many cases and the prospect of postcon- 
viction detention, defense counsel is obliged to seek the 
prosecution’s concession in seeking or foregoing the 
application of various sentencing factors. Thus, as 
stated above, counsel] must be prepared to discuss the 
full range of applicable sentencing factors with confi- 
dence before meeting with the prosecutor. 

The detention and sentencing scheme instituted by 
the 1984 Act shifted much of the discretion previously 
vested in the courts to the prosecutors. Though the 
Sentencing Commission has opined that the guide- 
lines have not made “significant changes” in former 
plea agreement practices, the institution of pretrial 
and postconviction detention provisions and the rigid- 
ity of the guidelines have, indeed, substantially al- 
tered prior practices. Because of the relative 
inflexibility of the provisions, they actually impel the 
prosecution and defense to engage in less-than-full 
disclosure to the probation office and the courts. 

Because a defendant may unwittingly disclose infor- 
mation to the probation officer that may not have a 
direct bearing on “relevant conduct” but could result 
in sentence enhancement, the defendant must be fully 
advised of the consequences of imparting information 
outside certain confines. On the other hand, lack of 
candor may deprive a defendant of favorable consid- 
eration for acceptance of responsibility. This delicate 
balance must be fully analyzed by counsel with the 
client. 


If defense counsel is engaged before charges are 
brought, the opportunity to limit the impact of adverse 
sentencing information may be much greater. The fact 
that the prosecutor may determine what charges may 
be filed implicating specified sentencing factors and 
detention provisions and may reward cooperation by 
moving for, or agreeing to, sentence concessions has 
magnified the leverage possessed by the Government. 
Once charges have been filed, however, the guidelines 
expressly admonish prosecutors, defense counsel, and 
judicial officers to disclose and weigh all information 
which will impact the sentencing decision. Though 
defense counsel and the prosecutor may agree that 
certain charges will not be brought or will be dismissed 
in exchange for a guilty plea, all sentencing factors 
pertinent to charges not prosecuted are to be brought 
to the court’s attention and may, as a result, warrant 
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the imposition of a sentence commensurate with total 
offense behavior, even though a number of charges 
were withheld or were dismissed as a part of a plea 
bargain." Thus, the statutory maximum for the of- 
fense of conviction may stand as the only cap limiting 
the impact of adverse information. Accordingly, unless 
the prosecution and the court agree to a downward 
departure based upon substantial assistance or stipu- 
late to one or more sentencing factors which provide a 
basis for a lower assessment, count-bargaining may 
not result in any lighter sentence exposure. The only 
way of protecting against the court’s applying sentenc- 
ing factors beyond those to which a stipulation has 
been reached is pursuant to a sentence bargain.” 

The sentencing judge is compelled by statute to 
specify in open court the reasons for imposing a par- 
ticular sentence and, if outside the guidelines range, 
the specific reason for departing.’® Counsel must be 
intimately familiar with all possible bases for adjust- 
ment or departure. For example, if a defendant pleads 
guilty to a fraud-type offense, the base offense level 
will be six, but if the loss exceeds $2,000 and was 
reasonably foreseeable, up to 18 levels may be added. 
Additionally, if the dollar loss does not fully reflect the 
seriousness of the conduct, an upward departure may 
be warranted.’ Thus, while the U.S. Parole Commis- 
sion was, under the former scheme, regularly criti- 
cized for setting release dates based upon purported 
“real offense” behavior rather than the offense of con- 
viction, the guideline scheme has, in effect, imposed a 
similar process on sentencing judges while, at the 
same time, eliminating much of their discretion. More- 
over, if a judge elects to set a sentence below the range 
specified in the guidelines, the Government may ap- 
peal.!® 

Aside from substantial assistance, mandatory mini- 
mum sentences and detention can be avoided only if 
the prosecutor agrees to allege a quantity or form of 
drugs other than that which implicates a statutorily 
mandated term, or files charges that carry no manda- 
tory terms. Thus, while charge-bargaining can dodge 
the effects of mandatory sentencing, the guidelines 
effectively encourage the defense and prosecution to 
secret offense conduct from probation officers and the 
sentencing judge which would otherwise compel the 
court to elevate a sentence to an undesired level. 
Though guidelines proponents suggest that such 
charge-bargaining does not undermine the purpose of 
uniform sentencing, the practices of count and sen- 
tence bargaining resulting from the institution of the 
guidelines demonstrate a real hypocrisy in the an- 
nounced objectives of the scheme. 

Even though the prosecution and defense may stipu- 
late to sentencing factors which justify a lower offense 
level, the probation officer is charged with the respon- 
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sibility of conducting an independent investigation.” 
Despite concerted efforts of the respective sides to 
realize an agreed disposition, the probation depart- 
ment may therefore come up with additional informa- 
tion which implicates sentencing factors compelling 
the sentencing judge to impose a higher sentence or 
justifying the reasons for not doing so. This obligation 
presents a defendant with the Hobson’s choice of con- 
ceding his full criminal culpability to the probation 
officer in order to gain the two-level reduction for 
acceptance of responsibility while, at the same time, 
risking assessment of a higher offense level because of 
admissions of greater criminal misconduct.” If the 
greater activity is not within the purview of the crimes 
charged or stipulated sentencing factors, counsel 
should admonish the defendant as to the risks of 
admitting to additional misconduct. 

In reality, if the prosecution and defense stipulate to 
factors justifying a lower sentencing range, a sentence 
bargain acceptable to the court under Rule 11 (e)(1)(c) 
is the only vehicle for assuring effectuation of the 
agreement. Short of reaching such a disposition, the 
prosecution and defense may attempt to secure a 
certain level of sentence exposure by stipulating to 
facts disclosing something-less-than the total offense 
behavior. If, however, the probation officer and/or the 
court uncover information implicating a higher of- 
fense level, the stipulation may be rejected and the 
defendant can face the additional threat of losing 
acceptance of responsibility or being assessed a higher 
level for obstruction of justice.’* Thus, though candor 
by the defendant is to be encouraged, the guidelines 
may penalize him for being completely forthright. 


Though defense counsel may urge the deletion of 
certain aggravating sentencing factors from the prose- 
cutor’s sentencing statement, the prosecutor holds 
veto authority as to whether such facts will be brought 
to the court’s attention, either directly or through the 
probation office. The consistency with which prosecu- 
tors exercise their discretion, therefore, determines 
how fair and consistent sentences will be. Thus, under 
the guideline scheme, a prosecutor’s sentencing dis- 
cretion has been greatly expanded and enhanced 
while, at the same time, the sentencing judge’s has 
been severely restricted. 

Because of the probation officer’s duty to inde- 
pendently investigate the applicability of sentencing 
factors, courts may feel compelled to direct the proba- 
tion officer to refrain from conducting such an inquiry 
so that a stipulated and “fair” agreement is not under- 
mined.” 


Impact of the Trial Evidence 


Defense counsel must be cognizant of how the evi- 


dence presented at a trial may impact the sentencing 
factors, the consideration of which is obligatory upon 
the court should a conviction enter. A defendant’s 
relevant conduct will be largely based upon the evi- 
dence entered on the record. Though plea negotiations 
offer the prospect of insulating the court from adverse 
sentencing information, the sentencing judge can’t 
ignore trial evidence which may dictate guidelines 
assessment without justifying the reasons for doing so. 

The charge or charges alleged in the indictment will 
likely determine the base offense level.” Though the 
application of some sentencing factors must be tied to 
the offense of conviction, many others may attach 
based upon the evidence in the record even though not 
directly related to the offense upon which a conviction 
enters.” Thus, prospective guideline application 
weighs heavily in defense counsel’s determination of 
how to challenge harmful evidence and how he or she 
may best proffer helpful or mitigating trial evidence. 
These decisions are driven, in part, by sentencing 
considerations. For example, even though the defense 
seeks an acquittal of the charges as its primary objec- 
tive, the shaping of the record to support or detract 
from certain sentencing factors must not be neglected 
during the course of the trial. 


If a specific guideline has not been promulgated for 
a particular statutory violation, or a criminal statute 
proscribes a variety of conduct that might constitute 
the subiect of various offense guidelines, the court is 
to determine which guideline section applies based on 
the nature of the evidence leading to a conviction.” 
Specific offender characteristics provide a broad range 
of bases for dispute, and the attendant notes and 
commentary may provide a justification for upward 
departure. If the Government tailors its evidence to 
support a request for upward sentence adjustments 
and departures, and such evidence remains unchal- 
lenged, a defendant will likely end up being exposed 
to a substantially increased sentence. Postconviction 
attempts to refute or mitigate such evidence may be 
largely ineffective. 


The Government’s introduction of evidence during 
its case-in-chief will likely serve a twofold purpose. 
Though the primary mission is to establish guilt, such 
evidence may also provide “aggravators” for sentenc- 
ing, as well. For example, though evidence of an at- 
tempt to alter or subvert evidence may be used to 
further an inference of guilt or to impeach a witness’ 
or the defendant’s credibility, it may also justify an 
upward sentence adjustment of two levels for willfully 
obstructing or impeding proceedings.” Evidence of the 
defendant’s managerial role in an alleged illegal en- 
terprise may provide evidence of guilt of the charged 
offense but may, at the same time, also provide a basis 
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for an upward adjustment for role in the offense.” 

Accordingly, intimate knowledge of the applicable 
sentencing factors is critical in attempting to mini- 
mize the impact of trial evidence upon the sentencing 
proceedings. Trial advocacy must also focus upon pre- 
paring the record to support defense arguments to- 
ward elimination or mitigation of prospective 
sentencing factors. 


Preparation for Sentencing 


Though counsel has completed a long and protracted 
trial, the real battle may just be on the horizon. Prepa- 
ration for sentencing proceedings may be as consum- 
ing and complex as the trial itself, if not more so. 

Under the guidelines, a defendant may not waive the 
preparation of a presentence report. Once the presen- 
tence report is completed, it is to be disclosed to the 
prosecution and defense at least 10 days prior to the 
date scheduled for sentencing.” 

When the sentencing guidelines were originally 
drafted, attorneys for the Government and defense 
were to file, simultaneously, a written statement of the 
sentencing factors to be relied on at sentencing after 
receipt of the presentence report.” In guideline revi- 
sions, however, local courts were directed to adopt 
procedures to provide for the timely disclosure of the 
presentence report and for the narrowing and resolu- 
tion of disputed issues in advance of the sentencing 
hearing.”” Courts throughout the United States have 
promulgated local rules which outline procedures for 
filing sentencing statements and identifying disputed 
sentencing issues. 

Where a conviction enters after a trial, the probation 
officer most likely will not have sat through the pro- 
ceedings and heard the evidence firsthand. Thus, un- 
less the prosecution and defense reach a full 
stipulation on the guidelines and sentencing factors 
likely to be accepted by the court, a presentence state- 
ment setting forth the defendant’s version of the evi- 
dence and an analysis of the applicable sentencing 
factors should be prepared. If such a statement is not 
presented prior to the preparation of the presentence 
report, evidence in mitigation will likely rest upon the 
defendant’s version of the offense incorporated in the 
probation department’s questionnaire or it will have 
to await the right of allocution at final sentencing. 
Since the probation officer may proffer preliminary 
findings of fact in the presentence report, such find- 
ings, if unfavorable, may be difficult to overcome at the 
sentencing hearing. 

After the presentence report has been prepared, the 
defendant may file objections thereto. Defense objec- 
tions should focus on the applicability of certain sen- 
tencing factors and the factual and legal bases 
supporting the defendant's, or refuting the Govern- 
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ment’s, position. After such issues are defined, the 
sentencing hearing must be utilized to present or 
identify evidence in support of the defendant’s as- 
serted sitions. Any matters controverted must be 
resolved by the court if to be considered in sentencing 
the defendant.” 

Presentence reports are afforded great weight in 
appellate review of sentences.” Sentencing judges 
also frequently place substantial emphasis on the fac- 
tual presentation and guidelines analysis presented 
by the probation officer. 

The probation officer is looked upon, in the sentenc- 
ing process, “as guidelines expert and preliminary 
factfinder for the court” Accordingly, how the proba- 
tion officer evaluates the sentencing information pre- 
sented by the respective parties may carry great 
weight in the final sentence actually imposed. 

If the sentencing statement of the Government evi- 
dences an intent to seek an upwards adjustment or 
departure, defense counsel should consider filing a 
request for notice of evidence justifying such action. 
Some case authority has mandated such disclosure in 
advance of sentencing so that the defendant may pre- 
pare to rebut such evidence.” Such a motion may be 
joined with a request for evidence in mitigation of 
punishment under Brady v. Maryland.” 

Because of the dignity afforded trial evidence, de- 
fense counsel must be particularly sensitive to perfect- 
ing evidence at trial which will favorably reflect upon 
the court’s application of sentencing factors once the 
trial has been completed. If, however, the trial record 
does not satisfactorily further defense arguments in 
support of favorable sentencing considerations, fac- 
tual and legal bases must be proffered at the sentence 
hearing. Should the sentencing judge incorrectly ap- 
ply the guidelines or depart upwards, counsel must 
assure that the trial record effectively reflects the 
legal and factual bases supporting the arguments of 
improper action. 


Release Pending Appeal 


If a conviction enters, the marshalling of evidence in 
support of a favorable application of sentencing factors 
must immediately commence. If the defendant suffers 
a conviction after a trial, release pending appeal is a 
critical concern. Under the Bail Reform Act of 1984, 
the presumption in favor of postconviction release has 
been reversed.” Under the 1990 amendments, it may 
be prohibited for certain drug offenses and violent 
crimes.™ 

Under Rule 46(c), Federal Rules of Criminal Proce- 
dure, eligibility for release pending filing of a notice of 
appeal shall be in accordance with 18 U.S.C. Section 
3143. The defendant carries the burden of establishing 
that he will not flee or pose a danger to any other 
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person or the community.” Under 18 U.S.C. Section 
3143 (a), the judicial officer shall detain a convicted 
offender facing sentencing unless he finds by clear and 
convincing evidence that the person is not likely to 
flee, pose a danger to the safety of others, or the 
applicable sentencing guideline does not provide for a 
term of imprisonment In the Crime Control Act of 
1990, Congress provided for mandatory detention 
pending sentencing or appeal of a defendant convicted 
of “crimes of violence” or drug offenses subject to 
statutory maximums of 10 years or more unless cer- 
tain conditions are met. Unless the Government rec- 
ommends no imprisonment and the court finds that 
the defendant is not dangerous and likely to flee, or 
that a motion for judgment of acquittal or new trial is 
likely to be granted, the convicted offender is to be 
detained. The only exception is where it is “clearly 
shown that there are exceptional reasons why such 
person’s detention would not be appropriate.” 

Once sentenced, release considerations for the of- 
fender not subject to mandatory detention are control- 
led by Section 3143(b) Under this provision, in 
addition to the flight and danger considerations, the 
court shall order the convicted offender detained un- 
less it finds that the appeal is not for the purpose of 
delay and raises a substantial question of law or fact 
likely to result in reversal, an order for a new trial, a 
sentence that does not include a prison term, or a term 
of confinement less than that required to complete the 
appeal process.” Accordingly, whether the issues of 
law or fact raised during the trial and sentencing are 
deemed “substantial” may control whether the con- 
victed offender is rendered eligible for release pending 
appeal. 

Many circuits have adopted procedural rules for 
perfecting grounds for release pending appeal. Some 
circuits may require that such grounds first be pre- 
sented to the trial court in writing specifying the 
questions of law or fact which are likely to result in 
reversal or an order for a new trial.® Therefore, if the 
defendant is likely to receive a term of imprisonment, 
the sentencing judge, under the terms of statute, must 
jail the convicted offender unless the findings essen- 
tial under Section 3143(b) can be rendered. Thus, 
though a trial judge has already denied defendant's 
pretrial motions raising what the defense believes to 
be substantial questions, has rejected evidentiary ob- 
jections as unmeritorious, and has imposed a term of 
imprisonment in excess of that necessary to exhaust 
the appeal process, before release pending appeal may 
be accomplished, the same judge must deem such 
issues previously raised as “substantial” enough to 
pose a likelihood of reversal or an order for a new trial 
or a reduced term of imprisonment below that neces- 
sary to complete the appeal. Many early observers 


concluded that the trial judge must, therefore, concede 
the commission of reversible error during pretrial or 
trial proceedings or error in the imposition of a term 
of imprisonment beyond that necessary to complete 
the appeal process. Some courts have noted, however, 
that the reviewing court must only find the presence 
of a substantial question that, if determined favorably 
to the defendant on appeal, will likely result in rever- 
sal or an order for a new trial.” Under the 1990 
amendments which apply to certain drug and violent 
offenders, the judicial officer must find a “substantial 
likelihood” that a motion for acquittal or new trial will 
be granted. 

Notwithstanding, in order to free one’s client from 
immediate postconviction detention, defense counsel 
must be prepared to make the required showing in a 
written motion which must be filed with the trial court 
immediately upon the imposition of a term of impris- 
onment. If, as frequently occurs, the trial court shouid 
delay ruling on a motion for judgment of acquittal or 
for a new trial until the sentencing proceeding, and a 
unitary hearing is held, counsel is faced with the 
alternative of either seeing the client go to jail until a 
written motion can be prepared or prognosticating 
how the court will rule on the posttrial motions raising 
a number of the “substantial issues” and how it will 
apply various sentencing factors. The known practices 
of the sentencing judge may determine how vigor- 
ously these issues are addressed. 

Though it is not unreasonable for appellate courts to 
expect that bail issues be presented in writing to the 
trial court prior to seeking appellate review, defense 
counsel carries a heavy responsibility in attempting to 
assure complete and effective treatment of a motion 
for release pending appeal prior to the forced detention 
of the defendant. 


Conclusion 


It is imperative that defense counsel incisively 
evaluate the prospective application of detention pro- 
visions and sentencing factors at the earliest moment 
of engagement. At the outset, an adversarial posture 
must be tailored to mitigate or eliminate the prospects 
of pretrial and postconviction confinement. Comple- 
tion of guideline worksheets must be accomplished as 
soon as the array of sentencing factors can be formu- 
lated. Only by early preparation may counsel become 
an effective advocate in attempting to assure full and 
complete representation. 

Though sentencing guidelines practice compels a 
defense advocate to be creative, it also demands a 
realistic assessment of the options available to the 
accused. Though the facts of the case may provide a 
real prospect of successfully defending at trial, counsel 
must also begin preparing the case to mitigate against 
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a harsh sentence and postconviction detention if 
things don’t go as expected. 

Much of the evidence educed at trial will impact the 
sentence to be imposed should an unfortunate result 
attach. After the trial has concluded, preparation for 
and presentation of evidence during postconviction 
proceedings may consume as much, if not more, effort 
and resources than those expended in readying a case 
for, and presenting it at, trial. 
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The Sentencing Guidelines: 
What a Mess 


By Jupy CLARKE* 


EDERAL PROBATION sought an article from 

the “defender perspective” about the Federal 

sentencing guidelines.’ The most concise per- 
spective I can give is—what a mess. Congress envi- 
sioned a rational sentencing system, with judges 
imposing uniform and proportional sentences and 
defendants serving the time imposed. What we got 
was a real mess. Perhaps Congress gave mixed sig- 
nals; perhaps the U.S. Sentencing Commission’s 
compromises mixed the signals. 


Goodbye to the Human Aspects 


In 18 U.S.C. § 3553, Congress directed consideration 
of the nature and circumstances of the offense and the 
history and characteristics of the defendant as well as 
the four basic purposes of sentencing (punish, deter, 
protect, rehabilitate). At the same time, Congress di- 
rected imposition of the guideline sentence unless a 
departure was appropriate. In 28 U.S.C. § 994, Con- 
gress directed the Commission to consider typical of- 
fender characteristics (age, education, vocational 
skills, employment, family ties, mental and emotional 
conditions, alcohol and drug abuse, etc.) and to take 
these characteristics into account to the extent they 
are relevant to sentencing. Perhaps these two statu- 
tory provisions provided the mixed signals—one com- 
pelling consideration of the defendant and 
rehabilitation, the other permitting, but not requiring, 
the Commission to consider the history and charac- 
teristics of the defendant. The Commission then de- 
cided that the defendant’s “human factors” and 
rehabilitation were not ordinarily relevant to the sen- 
tencing process. See § 5H. Indeed, in response to lim- 
ited circumstances where the courts have permitted 
departures based on “offender characteristics,” the 
Commission is actively seeking to clarify the irrele- 
vance of the offender’s background. See e.g. United 
States v. Lara, 909 F.2d 479 (2d Cir. 1990) (upholding 
downward departure based on potential for victimiza- 
tion of a “delicate looking young man” in prison) and 
the November 1991 amendment providing that “phy- 
sique” is not ordinarily relevant in determining 
whether a sentence should be outside the guidelines; 
see also United States v. Pipich, 688 F. Supp. 191 (D. 
Md. 1988) (considering the defendant’s military record 
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as a basis for a downward departure); United States v. 
Big Crow, 898 F.2d 1326 (8th Cir. 1990) (excellent 
employment and consistent efforts to overcome ad- 
verse environment of the Indian reservation justified 
downward departure) and the November 1991 amend- 
ment providing that military, civic, charitable, or pub- 
lic service, employment-related contributions and 
similar prior good works are not ordinarily relevant in 
determining whether a sentence should be outside the 
guidelines. 


Hello to Details and Disparity 


At the same time the Sentencing Commission 
turned sentencing upside down with the above restric- 
tions on consideration of offender characteristics, it 
imposed on the Federal courts a detailed, very techni- 
cal system which produces sentences that vary dra- 
matically with (1) the interpretation of terms, (2) the 
decisions of now very powerful prosecutors, and (3) the 
differing input of very different probation officers. 
And, what a mess. The system seeks uniformity but it 
gets interpretive disparity and control by the execu- 
tive branch. At least under the “old law,” disparity 
existed at the hands of the judicial branch, controlled 
to some extent by educational programs for judges, 
sentencing councils, the ever-present Parole Commis- 
sion, and a limited system of review. 

For a simple example, consider two hypothetical 
“border bust” cases in the Southern District of Califor- 
nia. Both defendants, in completely separate cases, 
are arrested at the port of entry driving a car, each 
containing about 50 kilos of marijuana. Each gives a 
false name. In post arrest statements, both defendants 
correct their names, deny knowledge of the marijuana, 
and offer false explanations of how they came into 
possession of their cars. Both defendants are repre- 
sented by lawyers in the same defender office, and 
both eventually plead guilty to a felony charge, impor- 
tation of marijuana. Both have “deals” for acceptance 
of responsibility reductions and no obstruction adjust- 
ment with the Government to remain silent on the 
mitigating role reduction. 

The probation officer for defendant 1 recommends 
the following: offense level 20 plus 2 for obstruction 
(false name) and no reduction for acceptance of respon- 
sibility (because of the obstruction), criminal history 
category I, with a resulting sentencing range of 41-51 
months. Over strenuous objection and contrary to the 
“deal,” the court concurs with the obstruction adjust- 
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ment bu: also grants the acceptance of responsibility 
reduction, finding a range of 33-41 months. The court 
imposes a sentence of 37 months. 

The probation officer for defendant 2 recommends 
the following: offense level 20 minus 2 for acceptance 
of responsibility, category I, with a resulting range of 
27-33 months. The court agrees but also reduces by 
three additional levels based on the defendant’s miti- 
gating role, finding that the defendant was a “mule” 
and deserved a downward role reduction between 
“minimal” and “minor.” The adjusted offense level for 
defendant 2 is then level 15 with a resulting range of 
15-21 months, and the court imposes 18 months. 

The defendants reside next to each other at the 
Metropolitan Correctional Center. One defendant gets 
37 months; the other gets 18 months. Both are per- 
fectly “legal” sentences within the “applicable guide- 
line range.” Except defendant 1 is now completely 
dissatisfied with his lawyer and wants to “hire” the 
other lawyer. Uniformity? No, a mess. 

These two examples are simple but demonstrate 
that disparity may be magnified as different prosecu- 
tors, judges, probation officers, defense lawyers, and 
even case agents get involved. The disparity also in- 
creases as there are more application decisions to 
make. The same fraud case involving a $100,000 loss 
could easily end up with Level 11 (no specific offense 
characteristics, acceptance of responsibility) or Level 
17 (more than minimal planning, abuse of trust) with 
ranges of 8-14 months to 24-30 months. The differ- 
ences will likely depend upon the strength of negotia- 
tion by the defense, the determination of the 
prosecutor or investigating agent, the evaluation of 
the probation officer, and, finally, the guesswork of a 
confused court. Uniformity? No, a mess. 

Very recently, a district court judge tried to even out 
a disparate application of the guidelines by departing 
downward for an equally culpable co-defendant who 
had been sentenced at a second hearing in the case 
where the Government had simply done a more com- 
petent job of presenting the facts. At the first defen- 
dant’s sentencing, the Government was “slipshod” in 
building the record, and the court determined the 
amount of heroin involved was 10.19 grams. The ap- 
plicable guideline range based on that amount was 
21-27 months, and the court imposed 27 months. The 
Government improved its record at the second hear- 
ing, and the district court found relevant conduct of 
755.75 grams of heroin. The court found the applicable 
guideline range for that amount was 87-108 months, 
but departed down to 27 months to equalize the sen- 
tences of the two defendants. The court of appeals 
reversed, finding that the disparity did not justify the 
departure. United States v. Wogan, No. 91-1214 (1st 
Cir. July 18, 1991). The opinion noted that both defen- 
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dants were equally involved, equally culpable, and 
otherwise similarly situated. The only difference was 
the competence of Government counsel in presenting 
the evidence to the court at sentencing. A very difficult 
result to explain to a client. A real mess. 

Disparity increases substantially in drug cases 
where often the “heavy” is able to offer cooperation and 
the lesser involved defendants are not able to assist. 
Because the cooperation departure is left in the hands 
of tne Government, see § 5K1.1, the result all too often 
depends upon the time the case agent has available to 
pursue the investigation and the desire of the prose- 
cutor to work extra hours to develop other cases. The 
person with more information to give has more cards 
to play and a greater sentence reduction to gain. The 
“lightweight” with nothing to offer suffers the greater 
sentence. A real mess. 


Hello Relevant Conduct 


Then there is consideration of uncharged, dis- 
missed, or even acquitted conduct. See § 1B1.3; see 
also e.g. United States v. Blanco, 888 F.2d 907 (1st Cir. 
1989) (quantities and types of drugs not specified in 
any count of conviction are included in determining 
the offense level if they were part of the same course 
of conduct or common scheme or plan as the offense of 
conviction); United States v. Schaper, 903 F.2d 891 (2d 
Cir. 1990) (it is not necessary that amounts of drugs 
be charged or even physically seized); United States v. 
Ryan, 866 F.2d 604 (8d Cir. 1989) (permissible to 
consider acquitted conduct); United States v. Juarez- 
Ortega, 866 F.2d 747 (5th Cir. 1989) (court can consider 
facts of an offense of which the defendant was acquit- 
ted as long as the facts are reliable); United States v. 
Restrepo, 903 F.2d 648 (9th Cir. 1989) (en banc review 
pending) (consideration of uncharged conduct permit- 
ted under relevant conduct section of guidelines). This 
uncharged, dismissed, or even acquitted conduct is 
treated identically to the conduct which is found be- 
yond a reasonable doubt. Explain that to a defendant. 


Goodbye Competence of Counsel 


Then there is the matter of competence of counsel. 
The guidelines have been in full operation since the 
decision in Mistretta. There have been 362 amend- 
ments with an additional 59 scheduled to take effect 
November 1, 1991 (not to mention the addition of 
organizational sanctions). The circuit courts of appeal 
have published at least 2,000 opinions in the last 214 
years. What a mess. Just keeping current on how the 
courts interpret the individual guidelines and the 
amendments is almost a full-time job. And it may 
chase the occasional Federal court practitioner away. 
“The system” has only seen the surface of the problem; 
the inevitable multitude of collateral attacks have not 
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yet begun. See e.g. Lee v. United States, No. 90-2513 
(7th Cir. August 12, 1991) (remanded to determine 
whether the failure of the defendant’s lawyer to pre- 
sent evidence of legitimate income was constitution- 
ally defective representation; defendant showed he 
was prejudiced by lawyer’s failure); United States v. 
Headley, 923 F.2d 1079 (8d Cir. 1991) (trial counsel 
was ineffective for failing to argue the appropriateness 
of a mitigating role adjustment; case remanded to give 
the defendant the opportunity to make the argument 
to the district court); United States v. Ford, 918 F.2d 
13438 (8th Cir. 1990) (a month before the sentencing, 
the guidelines were amended to permit a court to 
reduce a career offender’s offense level for acceptance 
of responsibility, and the trial attorney failed to object, 
thereby rendering ineffective assistance; remanded 
for a determination of acceptance of responsibility). 

A lawyer representing a defendant with any crimi- 
nal history may have to become an expert in the laws 
of other states in order to explore the validity of alleged 
prior convictions. See §4A1.2, note 6 (“sentences re- 
sulting from convictions that a defendant shows to 
have been previously ruled constitutionally invalid 
are not to be counted”). At least in the Ninth Circuit, 
the Government has the burden of proving the facial 
validity of a prior conviction before it can be considered 
at sentencing. United States v. Newman, 912 F.2d 1119 
(9th Cir. 1990). The defendant must then show the 
invalidity of the prior conviction through testimony or 
records. Id. The defendant also may seek to set aside 
the prior conviction in the state court. See United 
States v. Guthrie, 931 F.2d 564 (9th Cir. 1991). Because 
of the delicate impact of each criminal history point on 
a defendant’s “applicable guideline range,” defense 
attorneys have an obligation to investigate all priors 
and file necessary challenges in either the state or 
Federal court. Uniformity?—or does it depend on the 
quality and ingenuity of the defense lawyer? A real 
mess. 


Hello Larger Defender Offices 


With the advent of sentencing guidelines and sen- 
tencing appeals, the Federal defender offices are grow- 
ing. In recent years, Federal Defenders of San Diego, 
Inc. has doubled in attorneys, from 10 to the present 
20 lawyers. The caseload numbers have remained 
steady (with a decline in the high turnover cases) over 
the past several years, but the work associated with 
each case has dramatically increased.” Conferences 
with the client are more frequent and time-consuming; 
plea bargaining is more difficult and delicate; the time 
spent preparing for trial has increased; and this office 
has seen an increase in trials—for example, from 30 
jury trials in FY 1986 to 56 during FY 1990; appeals 
have skyrocketed—for example, from 23 trial appeals 


in FY 1986 to 36 in FY 1990; guideline appeals play a 
significant role in the caseload—52 in FY 1988, 74 in 
FY 1989, and 76 in FY 1990.* Relationships with 
clients are at rock bottom because of the inevitable bad 
news that we must convey—yes, your lawyer will work 
hard for you, but yes, your sentence will be harsh. 


Goodbye to “Probation” Officers and Hello to 
Guideline Guardians 


I could not conclude an article for a probation 
magazine without noting concern for what the guide- 
lines have done to the role of probation officers. Pro- 
bation officers used to find out the good and bad about 
the people that appeared before the court for sentenc- 
ing. They used to be alert to and care about the 
defendant’s mental and emotional history; there was 
concern for the defendant’s family history and record 
of employment. Probation officers used to care about 
whether a person had an alcohol or drug problem and 
find treatment programs for offenders to avoid prison. 
Now, probation officers are “guardians of the guide- 
lines,” trained to plug numbers into what they perceive 
are black and white facts. For a probation officer to 
make light of this new role and new power citing the 
district court’s responsibility to make the ultimate 
sentencing determination is to ignore reality. See 
United States v. O’Meara, 895 F.2d 1216 (8th Cir. 1990) 
(comments by Senior Circuit Judge Bright, concurring 
and dissenting, and lamenting that “it is a sad but true 
fact of life under the Guidelines that many of the 
crucial judgment calls in sentencing are now made, not 
by the court, but by probation officers to whose tech- 
nical knowledge overworked district judges under- 
standably, but all too often, uncritically defer”); 
United States v. Herrera-Figueroa, 918 F.2d 1430 (9th 
Cir. 1990) (“a defendant’s conduct at the presentence 
interview can have a significant effect on the sentence 
recommendation in the presentence report, and dis- 
trict courts rely heavily on the contents of those re- 
ports . . . a single finding by the probation officer can 
significantly affect the ultimate sentencing range’). 

Yes, probation officers are now part of the adversar- 
ial system and are feeling the pressure of having many 
“decisions” challenged. Because of this new role and 
because apparently insignificant comments and ad- 
missions may drastically increase the guideline calcu- 
lation, many defendants are appropriately exercising 
fifth amendment rights not to speak to probation; 
consequently, both the court and the Bureau of Prisons 
know less about them, and real problems they may 
have go unnoticed and untreated. Unless this new- 
found role changes, and probation officers return to 
evaluating human beings and not elements of crimes 
and technical guideline terms, society will suffer in the 
long run by the failure to meet and deal with individ- 
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ual defendants’ needs and problems. 


The Bottom Line 


What Congress wanted was a rational sentencing 
system with uniformity and proportionality in sen- 
tencing. What Congress got—and what the Federal 
courts are living with—is a real mess. 


NOTES 


1] am not sure how the “defender” perspective differs from that of 
any other criminal defense lawyer with the exception of staffing 
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issues based on volume. 


>The lawyers on this staff continue to “bill” an average of 210-220 
case-related hours each month. This average has maintained as the 
staff size has grown, an indication of the amount of work required 
with the same (or even slightly declining) caseload numbers. 


3Sentencing appeals are not likely to decline appreciably for 
years. Unlike most statutes that typically face a declining flurry of 
litigation, the ever-evolving guidelines should face continual appel- 
late litigation—because the cases involve often detailed and dis- 
puted factual findings by district courts, because of the need to 
interpret amendments, and because of the important and necessary 
right of the defendant to appeal. 


The Federal Probation Officer: Life Before 
and After Guideline Sentencing 


By JERRY D. DENZLINGER AND Davip E. MILLER* 


There have been few events in the history of the Federal Probation System that have had as revolutionary an effect as the 
Sentencing Reform Act. By its nature the new process establishes an adversary model of sentencing. Both prosecution and 
defense counsel play a more active role in sentencing than under previous law. Additionally, the presentence report will be 


subject to greater scrutiny. 


IHE QUOTATION above, appearing in the 

preface to Publication 107, Presentence Inves- 

tigation Reports Under the Sentencing Reform 
Act of 1984, published by the Administrative Office 
of the United States Courts in 1987, accurately pre- 
dicted the new sentencing model would be adversar- 
ial. By implication, the duty and tasks of the 
presentence investigator would change dramatically. 
At the time, it was not possible to predict with cer- 
tainty that the probation service could adjust to such 
radical change and produce reports that served the 
courts in meeting the intent of the Sentencing Re- 
form Act of 1984. Detractors of the new model pre- 
dicted it could not be done, while avid supporters 
took a “Pollyanna” view of the impact on the officer. 
Most believed that although the task would be diffi- 
cult, the United States probation officer, a proven 
and adaptable member of the Federal criminal jus- 
tice system, would overcome any obstacles. 

This article is an attempt to capture the challenges 
faced by the probation officer through an examination 
of the duty and tasks of a presentence investigator 
prior to and after implementation of “guideline sen- 
tencing,” concluding with an assessment of the degree 
of success and related observations. At the risk of 
“preaching to the choir,” it is hoped the article will 
serve policymakers and administrators in their ongo- 
ing evaluation of the impact of the new sentencing 
model on the Federal Probation System’s most valu- 
able resource, the probation officer. Further, the 
authors hope that the discussion will allow other par- 
ticipants in the sentencing process to more fully ap- 
preciate the difficulty facing probation officers in 
meeting their duty. 

No effort is made to examine the efficacy of pre- 
guideline or guideline sentencing approaches, al- 
though many issues discussed may suggest the 
relative worth of the two sentencing models. From 
these authors’ perspectives, probation officers have 
abandoned that debate in favor of their commitment 
to duty. Those who formulated procedures for guide- 
line sentencing understood the probation officer’s com- 
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mitment to duty and, based on that knowledge, placed 
a heavy burden for the success of guideline implemen- 
tation on the probation officer. 


Life Before Guidelines 


Prior to passage of the Sentencing Reform Act of 
1984 and the effective date of guideline sentencing, 
presentence reports prepared by United States proba- 
tion officers had long been the major source of infor- 
mation on which courts based their sentences. 
Investigative efforts focused on traditional factors con- 
sidered important in imposing sentences, such as the 
nature and severity of offense, harm to victim(s), of- 
fender motivation, and prior criminal conduct, as well 
as the social and personal history of the offender. The 
data collected were ultimately fashioned into a recom- 
mendation after they were considered in the context 
of a variety of sentencing philosophies and concerns 
including rehabilitation, reformation, retribution, in- 
capacitation, deterrence, and community standards. 

The United States probation officer, typically edu- 
cated in the behavioral sciences, was selected for serv- 
ice in the probation system after demonstrating skills 
in working for the “welfare of others,” most commonly, 
offenders. The probation officer came to employment 
with a variety of skills, not the least of which were 
assessing factors contributing to behavior maladjust- 
ment, investigating, writing, and counseling. The offi- 
cer’s required knowledge base was primarily 
concerned with social/human behavior; however, 
knowledge of statutes and Federal rules associated 
with sentencing and sentencing alternatives was also 
critical. Further, review of amendments to Federal 
rules, statutes, and occasional case law that impacted 
process and/or decision-making in the sentencing 
arena was required. Generally, the volume and com- 
plexity of changes in the system were manageable and 
effectively assimilated. The probation officer could 
perform as either supervisor of a caseload or as pre- 
sentence investigator. In fact most probation depart- 
ments chose to use the probation officer as a 
“generalist,” allowing the officer to supervise a 
caseload in addition to conducting presentence inves- 
tigations. 

The presentence format at the time was designed for 


; 
= 
| 
| 
1 
= 


50 FEDERAL PROBATION 


the accurate presentation of information concerning a 
defendant and his conduct to assist the court in deci- 
sion-making. The approach allowed the probation of- 
ficer to present separate and sometimes differing 
accounts of the offense conduct based upon repre- 
sentations of the Government and the defendant, al- 
lowing the judge to assess the veracity of the differing 
positions. More importantly, the format and presenta- 
tion of information was consistent with the application 
of the so-called medical model that sought to rehabili- 
tate offenders and the panoply of discretionary sen- 
tencing options available to the court. Thus the report 
took on the flavor of a diagnostic tool. Probation offi- 
cers portrayed the offender not only in terms of con- 
duct but with equal emphasis on causative factors and 
potential for change to law-abid:ng behavior. The abili- 
ties to communicate in writing the “essence” of the 
defendant and to make recommendations that took 
advantage of the court’s wide sentencing discre- 
tion/sentencing options were the hallmarks of the 
presentence report. 

Considered an independent agent of the court, the 
officer was encouraged to be the judge’s “eyes and ears” 
for purposes of developing information for sentencing. 
Upon the court's order of a presentence investigation 
and under the court’s cloak of authority, the probation 
officer initiated the sentencing process. Generally, the 
officer completed his or her task without causing ran- 
cor or conflict among other participants in the sentenc- 
ing process. Defense attorneys rarely requested to be 
present during presentence interviews. In fact most 
placed a premium on cooperation with the officer, 
directing their clients to truthfully answer all ques- 
tions posed by the probation officer. Many attorneys 
helped the officer by assisting their clients in gather- 
ing and presenting information needed for the presen- 
tence report. Other attorneys seemingly abandoned 
their clients and were not seen or heard from until the 
day of sentencing. Prosecutors were cooperative in 
providing file materials for the officer’s use in prepar- 
ing the investigative report, but unless the case in- 
volved an offender or an offense of significant 
notoriety, prosecutors generally did not participate in 
the sentencing process. Only occasionally did they 
exercise their right of allocution at sentencing hear- 
ings. 

With the advent of disclosure of presentence reports 
in 1983 pursuant to an amendment to Rule 32 
F-R.Crim.P. (many courts were practicing disclosure 
prior to the amendment), it was anticipated the officer 
would spend a significant amount of time defending 
information contained in the presentence report. How- 
ever, experience demonstrated that with the exception 
of astute attorneys who recognized the importance of 
the presentence report upon parole prognosis as deter- 
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mined by the United States Parole Commission’s 
guidelines, counsel only occasionally objected to infor- 
mation contained in the presentence report. Because 
sentencing was wholly discretionary, the importance 
of particular facts about the offense or the offender was 
often unclear. For example, objections to the precise 
amount of money taken by an embezzler or drugs 
distributed by a drug trafficker were of little use, 
especially if the court might have made it clear the 
precise amounts were unimportant. Counsel for the 
defense and the Government typically resorted to 
preparation of sentencing memoranda for the court’s 
consideration. Defense lawyers most always gave pas- 
sionate pleas for mercy. When objections to facts were 
raised, the court had the discretion of determining 
that a finding as to the disputed issue was unneces- 
sary, as it would not be taken into account in sentenc- 
ing. With these factors in operation, officers were 
rarely embroiled in sentencing disputes. 

In summary, the environment in which the presen- 
tence investigator functioned fostered the preparation 
of reports compatible with the medical model of deal- 
ing with offenders and consistent with the broad dis- 
cretionary authority and sentencing options enjoyed 
by the court. However, the system also allowed for 
wide variances in sentences among similar defendants 
committing similar harms. In the simple view, judges 
occupied the focus of the disparity debate. However, 
probation officers were contributors to the degree their 
reports influenced sentencing decisions. In addition, 
prosecutors and defense lawyers had a part in creating 
disparate sentences as a result of plea bargaining. 


Life After Guidelines 


As a result of the implementation of guideline sen- 
tencing, wholly discretionary sentencing was aban- 
doned for a determinate model, featuring fixed 
sentences without possibility of parole. To accommo- 
date the model and sentencing process, the presen- 
tence format changed dramatically, primarily serving 
to record how facts are treated by the guidelines and 
to aid the court in making preliminiary findings of fact. 
The author of the presentence report became not only 
a preliminary fact-finder but also was required to 
apply law—the guidelines—to those facts. Thus, the 
officer’s required knowledge base increased signifi- 
cantly and became considerably different from that 
required in the prior system. It was critical that the 
officer learn this new approach well, as the burden of 
the massive training effort (both formal and informal) 
to implement guideline sentencing fell largely on the 
probation officer. As a result the probation officer was 
and remains in the sometimes unpopular role of guide- 
line “expert,” if such a role is possible. Because the 
officer’s role of preparing the presentence report initi- 
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ates the critical step of determining the defendant’s 
sentencing range, both the officer and the presentence 
report have become the focus of what is now a very 
adversarial sentencing system. The officer’s relation- 
ship to and with other participants in the sentencing 
process has changed dramatically. He or she is often 
seen as the “third adversary” in the courtroom, the 
enemy of the plea agreement, a view often simultane- 
ously held by the judge, the Government, and the 
defendant. 

The presentence report has become more a legal 
document than a diagnostic tool, citing facts, statutes, 
and guidelines, justifying and supporting positions the 
guidelines treat as relevant in arriving at a sentencing 
range. The format and presentation of information is 
dominated by facts related to the offender’s offense 
behavior and criminal history, the two primary factors 
establishing a defendant’s sentence range. Social and 
personal history information is reported, however, pri- 
marily to aid the court in choosing a point within the 
range, imposing conditions of release, and/or depar- 
tures. The approach no longer promotes a writing style 
that communicates a “feel” for the defendant. Rather, 
the report communicates facts and decisions in a way 
that promotes sentencing by rule rather than discre- 
tion. As a result, the report has become the most 
critical portion of the record for purposes of appellate 
review of sentencing issues. (The fact that title 18, 
U.S.C. 3742 authorizes appellate review of the district 
court’s sentence under prescribed circumstances fur- 
ther underscores the adversarial nature of guideline 
sentencing.) 

To effectively perform under the guideline system, it 
was necessary for the officer to assimilate a great deal 
of new information. More importantly, the new know]- 
edge required included understanding abstract con- 
cepts and legal principles such as “relevant conduct,” 
“reasonably foreseeable,” and “level of proof,” in order 
to conduct pertinent investigations, make decisions in 


applying the guidelines to specific facts, and come to~ ~ 


correct conclusions. Compounding this challenge was 
and is the necessity that the officer review and under- 
stand amendments to the guidelines as well as deci- 
sions relating to guideline application and sentencing 
procedure revealed through case law. Further, in order 
to provide accurate and relevant information to the 
court, officers must be continually vigilant as new 
legislation passes and statutes and rules are amended. 
To meet these challenges, many departments have 
divided officers between two functional specialties, 
supervision of offenders or presentence investigations. 

Considering the duty as a preliminary fact-finder 
and the deference given the presentence report by the 
courts, today’s probation officer operates in a more 
difficult and frequently hostile sentencing environ- 


ment. Lawyers no longer view the officer apathetically 
and have become energetic participants early in the 
presentence investigative process. Defense attorneys 
now regularly request to be present during interviews, 
recognizing the probation officer’s interview often pro- 
duces information that expands a defendant’s “rele- 
vant conduct” or produces information not readily 
discoverable by the officer from other sources. This 
necessary participation of the defense attorney in the 
interview process often hinders the officer in gather- 
ing information, in assessing the reliability of informa- 
tion, as well as in evaluating the degree of remorse 
demonstrated by the defendant. Further, accommo- 
dating counsel’s request to be present is difficult, con- 
sidering the officer’s schedule and need to meet 
court-imposed deadlines. 

While the prosecutor is generally not seen as more 
active in the process than previously, prosecutors do 
occasionally advocate positions that cause grief to the 
probation officer. For example, the prosecutor may be 
especially prominent when attempting to preserve a 
plea agreement and/or stipulations that the officer 
may determine are contrary to the operation or intent 
of the guidelines. In other situations, the prosecutor 
will neither argue for nor against a position taken in 
opposition to the presentence report by the defense. In 
the former situation, the officer stands alone, as nei- 
ther party is an advocate of the officer’s position, and, 
in fact, both may be allied in their arguments against 
the officer’s position. In the latter situation, without 
some position from the Government, the officer is cast 
in the role of a surrogate prosecutor, at least in the 
eyes of the defendant and defense counsel. 


The environment is more overtly hostile after the 
presentence report is disclosed. Objections to the re- 
port are increasingly becoming the rule rather than 
the exception. In response, the officer is obligated to 
review the objections, reinvestigate if necessary, re- 
evaluate decisions made, and discuss the findings with 
counsel. Any unresolved objections must be summa- 
rized for the court in an addendum to the report. On 
occasion this process consumes more time than the 
preparation of the presentence report. Further, many 
times attorneys (d-fense and prosecution) are not fa- 
miliar with guideline application, making it difficult 
for the officer to respond without spending consider- 
able time in demonstrating how the guidelines oper- 
ate. On rare occasions an attorney may resort to 
intimidation, attacking the officer’s credibility, skill 
level, or professionalism, rather than focusing on fac- 
tual or guideline issues. 

Unlike the officer’s relatively passive role in the 
sentencing hearing in the pre-guideline era, the officer 
is now a very visible and active participant. The officer 
is often required to testify as to disputed facts and 
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guideline application reported in the presentence in- 
vestigation. The officer may be required to provide the 
court with alternative calculations, sentencing 
ranges, and sentencing options if the court makes 
findings that will result in different calculations from 
those given in the report. Further, some courts require 
the officer to be vigilant as to procedural error in the 
sentencing hearing, bringing such error to the atten- 
tion of the court if not raised by counsel. 

Finally, the probation officer has had to meet the 
challenges posed by this new sentencing model in the 
face of a resistant judiciary and defense bar and an 
increasing workload of presentence reports. The 
prosecution, although voicing support, resented the 
scrutiny of plea bargains required by the new model. 
Thus the probation officer was a messenger, bearing a 
message which frequently no one wanted to hear. 


Meeting the Challenge 


Considering the magnitude and complexities of 
change posed by the Sentencing Reform Act, it is these 
writers’ opinion that the probation officer’s accom- 
plishments have been remarkable. Generally, proba- 
tion officers found they could assimilate the new 
knowledge requirements and effectively teach others. 
Officers learned that their formal education and expe- 
riences under the prior system serve them well under 
the guideline approach. Not only is that knowledge 
and experience critical in “individualizing” sentence 
recommendations within parameters of the guide- 
lines, but also in identifying those “atypical” offenders 
and conduct that warrant departures. In this perspec- 
tive, creativity flourishes. Further, officers not only 
continue to conduct sound investigations, reporting 
information that is reliable for consideration in sen- 
tencing, but also have adjusted well to procedural 
reforms subjecting their reports to intense scrutiny. 

This assessment is certainly generalized, recogniz- 
ing there are varying degrees of accomplishments in a 
system as large and diverse as the Federal Probation 
System. However in the main, regardless of potential 
conflict, officers have remained faithful to their duty 
set forth in Rule 32(c\(2)B): 

The report of the presentence investigation shall contain... the 

classification of the offense and of the defendant under the 

categories established by the Sentencing Commission... that the 
probation officer believes to be applicable... and an explanation 

by the probation officer of any factors that may indicate that a 


sentence of a different kind or of a different length from one 


within the applicable guideline would be more appropriate under 
all the circumstances. 


Successfully implementing this new sentencing ap- 
proach and dealing with its attendant problems did 
not occur without serious ramifications to the Federal 
Probation System and the individual probation officer. 
To meet the intent of the Sentencing Reform Act, 
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resources and energies were dedicated to implement 
guideline sentencing at the expense of the remaining 
primary duty of the probation service, supervision of 
the offender. Individual officers worked and continue 
to work many hours of uncompensated overtime 
studying, investigating, writing presentence reports, 
and supervising offenders, attempting to meet these 
duties. Casualties of stress and burnout have been 
common, most especially in districts with large 
caseloads and heavy criminal dockets. Despite these 
problems the adaptable, “duty-oriented” Federal pro- 
bation service, as anticipated, met and continues to 
meet the challenge. 


Related Observations 


Without question, the probation officer has made an 
enormous contribution toward the implementation of 
the new sentencing approach. Some rewards have 
come to the probation officer and the probation system 
as a result of the hard work and sacrifice. Virtually all 
participants in the sentencing process rely upon the 
officer, especially the sentencing judge. Consequently, 
the officer’s role is not only more visible but much more 
elevated, especially in the eyes of the judiciary. The 
United States Sentencing Commission, appreciating 
the value of the probation officer’s experience and role, 
continues to solicit and rely upon the probation service 
for input regarding the guidelines and procedure, as 
well as for assistance in fulfilling the Commission’s 
education mission. Further, recognizing the burden 
and importance of the task of the probation officer, the 
Judicial Conference Committee on Criminal Law and 
Probation Administration has recently championed 
the officer’s cause, influencing increases in staff and 
resources, especially automation. The United States 
probation officer and the Federal Probation System’s 
standing among national policymakers, especially 
those who influence the distribution of limited re- 
sources, has increased. 

The Sentencing Reform Act has also precipitated 
change in the approach toward supervising offenders. 
The Act’s effect upon resources made it necessary to 
reconsider how officers could meet the responsibility 
of supervising offenders in the community. As a result, 
an offender-supervision approach was developed that 
is consistent with the intent of sentencing reform. 
That model, “enhanced supervision,” is currently be- 
ing implemented system-wide. As with the implemen- 
tation of sentencing guidelines, the probation officer 
is the critical component that will ultimately prove the 
model’s effectiveness in meeting the goals of enforcing 
conditions of release, protection of the community, and 
correctional treatment. 

A related impact upon the supervision function of 
the probation officer introduced by the Sentencing 
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Reform Act is the abolishment of parole and replace- 
ment of supervised release. The postcustody violator, 
traditionally handled by an administrative agency, is 
now under the jurisdiction of the court. In disposing of 
these cases, the probation officer is called upon to play 
a crucial role in advising the court of the sentence 
range for the violator, based upon chapter 7 of the 
Guideline Manual (currently in the form of policy 
statements). The judicial and probation resources nec- 
essary to deal with this docket are not yet completely 
known but certainly will increase over time. 

The Sentencing Reform Act and its attendant conse- 
quences for the mission(s) of the probation service, 
delivery of services, and agency growth, have contrib- 
uted to an examination of the effectiveness of the 
traditional organizaticnal structure and management 
approaches utilized by probation departments. The 
volume and complexity of knowledge and skills re- 
- quired of a United States probation officer today are 
very different, in many respects, from those required 
prior to the passage of the Sentencing Reform Act. 
Many departments have opted to arrange officers into 
specialty units focusing on presentence investigations 
or supervision tasks. Such an approach promotes 
greater expertise and efficiency to complete the task— 
however, at the expense of the flexibility the “general- 
ist” approach offers. Experimentation with these 
approaches and others are considered in conjunction 


with related concerns such as recruitment/selection 
criteria, unit staffing levels, duty rotation, cross-train- 
ing, compensation (formal and informal), and staff 
retention. Although present in the pre-guideline era, 
these issues have warranted even more attention by 


probation managers, resulting in innovative ap- 
proaches. 


In conclusion, the moderator of one of the early 
vieotapes dealing with the Sentencing Reform Act 
noted, “Federal law is complex. The guidelines are 
complex.” Such understatements are not wasted on 
probation officers. Yet probation officers have learned 
the complex system and continue to grow in expertise. 
However, although officers have mastered basic appli- 
cation principles, they must not fail to contribute to 
the evolution of the guidelines through thoughtful, 
reasoned, and rational sentencing recommendations, 
including departures. Further, probation officers are 
becoming increasingly more comfortable in their new 
and important role but must be wary of becoming 
over-confident about the label “expert.” As one promi- 
nent defense attorney has commented, “There are no 
guideline experts, only lawyers and judges.” No doubt 
the future holds many more challenges for the proba- 
tion system, but as demonstrated over the past 4 
years, probation officers are willing and able. 
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The Impact of the Sentencing Reform 
Act on Prison Management 


By Mark H. LUTTRELL 
Warden, Federal Correctional Institution, Texarkana, Texas* 


SENTENCING Reform Act (SRA) of 1984 
has significantly affected correctional man- 
agement in the Bureau of Prisons in a multi- 

tude of ways. On the surface, it would appear that 
the changes having the most impact would be those 
affecting inmates and inmate management. How- 
ever, this law has created ripple effects which have 
extended to management of human and material re- 
sources. On the one hand, the disparity which ex- 
isted in the past in terms of sentencing decisions has 
been diminished. There is now a strong level of pre- 
dictability in terms of time to be served which as- 
sists staff in planning for an inmate’s period of 
incarceration and eventual release. Furthermore, 
the Bureau’s inmate population has changed as a 
result of longer sentences with virtually no parole 
terms. These changes have profoundly altered the 
Bureau’s inmate profile. Additionally, they have ne- 
cessitated an expansion of physical plants as well as 
prompted the Bureau to develop innovative means of 
housing inmates. Finally, the Bureau has experi- 
enced an unprecedented growth in staffing. 


Sentencing Disparity and Time Served 


Speaking on sentencing disparity, Judge William W. 
Wilkins, Jr., in his opening address to the American 
Correctional Association’s 1991 Winter Conference, 
mentioned an example of two brothers who committed 
the crime of larceny together and were sentenced to 
prison, but they happened to appear before different 
judges for that same crime. One was sentenced to 1 
year, and one was sentenced to 6 years. He also cited 
an example of a first offender who passed three coun- 
terfeit $5 bills and was sentenced to 15 years and 
another who passed four $20 bills who was a recidivist 
and was sentenced to 4 years. 

The SRA has removed such disparity and, in doing 
so, has dissipated some of the tensions inmates expe- 
rienced in the past. Under the old law, uncertainty of 


*Statements contained in this article are the views of the 
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time to be served remained of paramount importance 
to inmates, even after sentencing, for two reasons. The 
first of these is that inmates were often angered and 
frustrated by disparities in sentencing. The second is 
that inmates perceived the Parole Commission as the 
“real” sentencing authority in that it was charged with 
making the decisions about who should be paroled to 
the community and the length of time for which they 
should be paroled. 

With sentencing disparity eliminated, inmate con- 
cern about the issue is no longer evidenced. This has 
been of some benefit to prison managers in their day- 
to-day work. 

Another factor that has enhanced the management 
of inmates is the predictability of time to be served, 
based on changes in sentence computation procedures. 
Typically, sentences begin once inmates are sentenced 
and placed in a facility while awaiting transportation 
to their designated facilities. The Full Term Date or 
Maximum Release Date is then established by adding 
the term imposed by the court to the first day the 
defendant is placed in custody for service of his or her 
sentence. Time served in Federal custody in relation 
to the offense is credited towards the sentence, pro- 
vided it has not been credited to another sentence. 

Under the old law, this Full Term Date or Maximum 
Release Date was then reduced with the application of 
Statutory Good Time,’ which was based on the length 
of the sentence imposed, to establish a Statutory Re- 
lease Date. Under the old law, this Statutory Good 
Time could be forfeited or withheld during incarcera- 
tion based on violation of rules and regulations within 
the institution. This deduction or forfeiture of Statu- 
tory Good Time could, after a predetermined required 
waiting period, be restored to the inmate. From this 
Statutory Release Date, institution staff would then 
deduct Industrial Good Time” or Meritorious Good 
Time,® to determine a final time status. Thus, an 
inmate’s projected release date could then change due 
to any of the variables discussed, causing confusion on 
the inmate’s part, in terms of why he or she might not 
be released on the date originally received. Further- 
more, the possibility of receiving parole, again chang- 
ing this release date, leaves the inmate with an 
unpredictable term length and an inability to plan for 
proper use of his time. 

Alternately, under the new law, the Full Term Date 
or Maximum Release Date is established in the same 
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manner as indicated above regarding credit for time 
in Federal custody. However, this date is then adjusted 
by applying Good Conduct Time credits that are lim- 
ited to 54 days per year of time actually served in 
Federal custody. The last portion of the last year is 
then prorated to determine the amount of good con- 
duct credits that will be applied for the actual time 
remaining to serve. This process establishes a final 
projected Good Conduct Release Date. 

These Good Conduct days may be disallowed by the 
discipline hearing officer during the year for violations 
of the rules and regulations. Once these 54 days or 
portion of 54 days are deducted, the new projected 
final release date is established. Once awarded, these 
credits are vested, which reduces inmates’ anxieties 
about possible changes to their release date. Once 
disallowed, Good Conduct days cannot be restored. 
Consequently, institution staff can, with more accu- 
racy, plan an inmate’s individualized program based 
on needs and time to be served. 

While the new sentencing law is advantageous in 
this respect, it presents a very distinct disadvantage. 
As described above, under the new law, inmates are 
limited to earning a maximum Good Conduct Time 
amount of 54 days per calendar year which, in most 
cases, is much less than could be awarded or forfeited 
under the old law. The institution discipline hearing 
officer could take as much as 100 percent of their 
statutory good time for rules violations, depending on 
the severity of the offense. Consequently, inmates 
sentenced under the new law are very aware that they 
have very little to lose for misconduct. Staff, too, are 
aware they no longer have the leverage formerly avail- 
able under the old law. Thus, inmate and staff percep- 
tions of good time as a disciplinary tool have changed. 


Programming for an Increasing Population 


Population growth under the new law, if not man- 
aged appropriately, will generate increased inmate 
idleness. In an effort to minimize idleness, the Bureau 
has explored innovative approaches and made 
changes in a variety of its programs. 

Educational programming has long been recognized 
as an important management tool. The Bureau has 
strengthened its educational opportunities for in- 
mates by focusing on programs designed to augment 
inmates’ academic, occupational, and recreational 
skills. The Bureau has upgraded the acceptable liter- 
acy standard for inmates from 8th grade to 12th grade. 
When the minimum standards have not been met, as 
determined by standardized tests, inmate enrollment 
in certain academic areas, with few exceptions, is a 
mandatory assignment. English as a Second Lan- 
guage is now a mandatory program for those inmates 
who are unable to speak English with a certain 


amount of fluency, also as determined by standardized 
tests. 

This mandatory requirement is applicable regard- 
less of an inmate’s nationality, but for the most part, 
applies to Spanish-speaking inmates. The Bureau’s 
Hispanic inmate population has increased since 1988 
from 11,784 to 16,447 inmates. Moreover, drug abuse 
programming has increased as the number of inmates 
incarcerated for drug offenses has almost doubled 
from 14,556 in 1988 to 27,908 in 1991. 

Finally, Federal Prison Industries (trade name UNI- 
COR) provides inmates with job training opportuni- 
ties. Approximately 25 percent of the available 
working population is employed by UNICOR. 

Changes in the SRA have compelled the Bureau of 
Prisons to more effectively plan an inmate’s stay of 
incarceration. In addition to an inmate’s work assign- 
ment, unit teams are charged with the responsibility 
of recommending a program for each inmate during 
his initial classification and also tracking progress in 
the program at each review thereafter. The unit team, 
comprised of a unit manager, case manager, counselor, 
education representative, psychologist, and correc- 
tional officer, focuses on the development of a compre- 
hensive program which includes, to the necessary 
extent, opportunities for growth in academic and oc- 
cupational education, organized leisure time activi- 
ties, as well as participation in drug abuse programs. 

These programs are then combined into half-day 
programming. The concept of half-day programming 
incorporates a half-day of work and a half-day of 
participation in any or a combination of the above 
activities. This concept, designed primarily as a tool to 
accommodate the growth the Bureau was experienc- 
ing, was piloted in 10 institutions in 1990. Sufficient 
resources for educational programming were allocated 
to participating institutions. Career counseling cen- 
ters were developed to steer inmates in the right 
occupational direction based on a variety of explora- 
tory examinations. Ultimately, these pilot programs 
were adopted, with modifications, in many of the Bu- 
reau’s other facilities. Half-day programming has be- 
come a useful tool in constructively dealing with 
inmate idleness. 


The Presentence Report 


Another important management tool prison admin- 
istrators have used extensively, and which has 
changed as a result of the new law, is the presentence 
investigation (PSI). This document, prepared by the 
U.S. probation office to assist the court during sen- 
tencing, is forwarded through the U.S. marshels office 
to the Bureau of Prisons. Its initial use in the prison 
system is to assist in the appropriate designation of a 
particular Federal facility. In its classification system, 
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the Bureau of Prisons attempts to place inmates in the 
least restrictive environment close to their homes, 
while considering such factors as severity of offense, 
length of sentence, history of escapes or violence, type 
of prior commitments, criminal history, propensity for 
violence, and administrative needs. The majority of 
the information used to determine an inmate’s secu- 
rity needs is obtained from the PSI. 

Once the type of facility that is required to house the 
inmate is determined, the PSI is forwarded to the 
facility where it becomes part of the inmate’s institu- 
tional file. It subsequently serves as a valuable source 
document for the case manager, who is the person 
responsible for monitoring inmates assigned to the 
unit team. Prior to an inmate meeting with the initial 
classification team, the case manager reviews the PSI 
report and becomes familiar with the inmate’s current 
offense, criminal history, work history, alcohol and 
drug abuse needs, educational needs, and other pro- 
gram needs as indicated in the report. After initial 
team classification, the inmate’s case is reviewed on a 
routine schedule, and the report is referred to on many 
occasions when making management decisions con- 
cerning the inmate. This very valuable document be- 
comes critical to administrators in making decisions 
regarding inmate participation in community activi- 
ties, Community Corrections Center placement, or 
transfer from a Federal Correctional Institution to a 
Federal Prison Camp. 

The decisions made are dependent, to a large extent, 
on information contained in the PSI portion of the 
inmate’s central file. Under the old law, the informa- 
tion relied upon in this type of decision-making proc- 
ess was in narrative form and pertained to an inmate’s 
past history of violence or sexual offenses. With the 
SRA, however, the format of this document has under- 
gone drastic changes. The new PSI’s present precise, 
less narrative accounts of an inmate’s background. 

During a sentencing institute in Fort Worth, Texas, 
in October 1990, on the subject of the SRA, the author 
had an opportunity to share, informally, some personal 
views on the PSI with a group of participants. The fact 
that Bureau of Prisons administrators use the PSI as 
a classification and prerelease management tool sur- 
prised some Federal judges. That a court document 
designed exclusively as a sentencing tool could be used 
extensively and effectively by correctional managers 
was a foreign concept to some. Suffice it to say, the PSI 
is a significant aid in a deliberate process to develop a 
comprehensive institutional program responsive to 
the correctional needs of the inmate and the demands 
of an ever watchful and sensitive society. 


Some Statistics 


The Bureau’s inmate population profile is changing 
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drastically as a result of the SRA. Specifically, we are 
seeing inmates serving longer terms of incarceration. 
For example, Bureau of Prisons statistics show that 
the average time served for a robbery offense under 
the old law was 44.8 months, compared to 78.0 months 
under the new law. Similarly, the average time served 
for a drug offense was 23.1 months versus 58.0 months 
under the new law. Longer sentences translate into an 
aging inmate population, and the Bureau projects an 
increase in the average age of its inmate population. 
The implications will be a refocus on the structure of 
new facilities, recreational/wellness programs de- 
signed for the elderly, as well as additional medical 
services at an increased cost. 

In June 1991, the bed capacity of the Bureau was 
38,696 located in 67 facilities, while the inmate popu- 
lation was 62,057, with a projected population of 
98,800 in 1995. As a result of the inmate population 
growth spurred by the implementation of the SRA, the 
Bureau was prompted to consider several options to 
manage overcrowding. The scope of options includes 
the expansion of existing facilities; when appropriate, 
the use of Community Corrections Centers (halfway 
houses); Intensive Confinement Centers; Federal Cor- 
rectional Complexes; acquisition of surplus sites; mili- 
tary base conversions; and construction of new 
facilities. 

The agency growth triggered by the SRA has created 
a need to expand in the areas of staff recruitment and 
training. The number of staff required is expected to 
double by the time this expansion program is com- 
plete. Work force forecasts and plans are critical com- 
ponents in the strategic management of the growth of 
the Bureau. From the end of fiscal year 1990 to the end 
of fiscal year 1995, the Bureau is expected to grow 108 
percent from 19,194 to 39,900 employees. During this 
period, 81 percent of the new positions will be for new 
institutions, while 19 percent will be added to existing 
institutions. 

The growth of the Bureau is scheduled to be rela- 
tively constant from the end of fiscal year 1990 to 
fiscal year 1995. It is projected that over 32,000 em- 
ployees will either separate from the Bureau or move 
into other occupations in the Bureau during the pe- 
riod. Despite a growth of 20,796 positions, it is esti- 
mated the Bureau will need to recruit, develop, and 
train over 52,000 employees for its various occupa- 
tions. Thus, with the creation of the National Recruit- 
ment Office and five regional recruitment officers, the 
Bureau has undertaken an aggressive approach to 
recruitment. Moreover, each institution is expected to 
do its own local recruitment, with a solid commitment 
to the Bureau’s affirmative action program and Fed- 
eral equal opportunity recruitment plans. 

Amanagement information system, Key Indicators, 
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was developed to assist in effectively managing the 
agency’s growth. Key Indicators, a strategic support 
system which generates statistical data derived from 
numerous computer systems in the Bureau’s field and 
administrative facilities, provides the agency with a 
wealth of demographic information about each of the 
Bureau’s facilities, as well as combined groups of fa- 
cilities. These data depict some of the transformations 
that the Bureau is currently experiencing as a result 
of the SRA. The following data reflect some of the 
changes that are occurring throughout the entire Bu- 
reau and may help to further illustrate some of the 
effects of the SRA. The total number of inmates in the 
Bureau of Prisons was 63,041 in March of 1991. In 
contrast, the total number of inmates was 44,842 in 
March 1988. In March 1990, 33 percent of inmates 
were sentenced under the SRA guidelines; by March 
1991, the figure increased to 54 percent. 


Conclusion 


In essence, the SRA and resulting increases in Bu- 
reau population have presented the Bureau of Prisons 
with a multitude of new procedures and management 
issues. Thus far the Bureau has addressed the new 
challenges by intensifying its educational programs, 
drug abuse programs, and work programs. The Bu- 
reau must continually monitor and assess every as- 
pect of its function to proactively meet the needs of a 
burgeoning inmate population. As this time of transi- 


tion continues, the Bureau’s priority is, and will con- 
tinue to be, to find innovative approaches to meet the 
challenges which will surely continue. 


NOTES 


lStatutory Good Time is time applied to reduce an inmate’s Full 
Term Date and is based on the length of his or her sentence. This 


time could range from 5 days a month up to a maximum of 10 days 
a month. 


industrial Good Time is time applied to reduce an inmate’s 
Statutory Release Date. This time is awarded for his or her employ- 
ment within Federal Prison Industries (UNICOR) at a rate of 3 days 
a month for the first year and 5 days a month thereafter. 


3Meritorious Good Time is also time applied to reduce an inmate’s 
Statutory Release Date. This time is awarded to an inmate for 
performing exceptional or meritorious duties within the institution 
at a rate of 3 days a month for the first year and 5 days a month 
thereafter. 
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Looking at the Law 


By Davin N. Apair, JR. AND D. SLAWSKY 
Assistant General Counsels, Administrative Office of the United States Courts 


Fact-Finding in Sentencing 


No limitation shall be placed on the information concerning the background, character, and conduct of a person convicted 
of an offense which a court of the United States may receive and consider for the purpose of imposing an appropriate sentence. 


18 U.S.C. § 3661. 


is virtually unbridled authority to consider 
information in sentencing, while originally es- 
tablished to support a system of discretionary 
sentencing, has been upheld by the courts of appeals 
for use in sentencing under the new sentencing 
guidelines. But have the courts seriously considered 
the implications of using a procedure developed for a 
sentencing system that permitted virtually unlim- 
ited discretion, without modification, for a system 
that significantly limits that discretion? This article 
will attempt to describe the case law that has devel- 
oped regarding fact-finding under the sentencing 
guidelines—the role of the presentence report, the 
burden of persuasion in challenging the presentence 
report, the role of negotiated stipulations, and the 
quality of evidence and standard of proof required to 
establish guideline-relevant facts. Our review of the 
case law suggests that, while the courts of appeals 
have determined generally that the fact-finding 
rules developed prior to guideline sentencing are 
constitutionally valid, a number of decisions show 
discomfort with the use of those standards. We be- 
lieve that the central goals of sentencing reform can- 


not be fully accomplished using old evidentiary 
standards. 


Fact-Finding in Sentencing: 
Origin and Adoption 


The broad authority section 3661 gives to the district 
court to consider information for sentencing was first 
enacted in 1970 as 18 U.S.C. § 3577’ and was carried 
forward and renumbered by the Sentencing Reform 
Act of 1984.” The provision continues to be cited regu- 
larly by courts of appeals when rejecting challenges 
that the informal sentencing procedures developed 
prior to the Sentencing Reform Act are inappropriate 
to sentencing under a guideline system of sentencing. 

That the language of section 3661 was intended to 
complement a system of sentencing discretion is un- 
questionable. The legislative history regarding the 
passage of section 3577 is sparse but, nonetheless, 
instructive. The House report simply cites Williams v. 
New York, 337 U.S. 241 (1949), in support of the 
passage of this provision.® That case, of course, was 
decided in the heyday of individualized, rehabilitative 


sentencing. The Supreme Court stressed that this 
“modern” philosophy of penology demanded that the 
sentencing judge impose a sentence that “should fit 
the offender not merely the crime.” According to this 
view, the sentencing court should not be bound by the 
rules of evidence governing the trial because the trial 
is to determine the narrow issue of guilt of the offense 
charged; the sentencing hearing is to establish the 
appropriate sentence within the range of sentences 
available for the offense of conviction established by 
the legislature. 
[The sentencing judge’s] task within fixed statutory or constitu- 
tional limits is to determine the type and extent of punishment 
after the issue of guilt has been determined. Highly relevant—if 
not essential—to his selection of an appropriate sentence is the 
possession of the fullest information possible concerning the 
defendant’s life and characteristics. (Footnote omitted.) And 
modern concepts individualizing punishment have made it all the 
more necessary that a sentencing judge not be denied an oppor- 
tunity to obtain pertinent information by a requirement of rigid 


adherence to restrictive ruies of evidence properly applicable to 
the trial. 


337 U.S. at 247. Williams was also cited as support for 
the provisions of Federal Rule of Evidence 1101(d)(8), 
which exempt criminal sentencing from the applica- 
tion of the rules. See Rule 1101, Advisory Committee 
note on the 1972 Proposed Rules.* 

Accordingly, under the system of discretionary sen- 
tencing, the courts needed maximum flexibility to 
consider information in order to craft a sentence that 
would assist in the complex task of rehabilitating the 
offender. As the Court stated in Williams: 

To deprive sentencing judges of this kind of information would 

undermine modern penological procedural policies that have 


been cautiously adopted throughout the nation after careful 
consideration and experimentation. 


337 U.S. at 249-50. 

The Sentencing Reform Act largely rejected the sen- 
tencing philosophy expressed in Williams and still 
reflected in section 3661. The Senate report to S. 1762, 
the predecessor to the bill that became the Sentencing 
Reform Act, unambiguously announced the abandon- 
ment of the rehabilitation model: 

In the Federal system today, criminal sentencing is based largely 


on an outmoded rehabilitation model. The judge is supposed to 
set the maximum term of imprisonment and the Parole Commis- 
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sion is to determine when to release the prisoner because he is 
“rehabilitated.” Yet almost everyone involved in the criminal 
justice system now doubts that rehabilitation can be induced 
reliably in a prison setting, and it is now quite certain that no 
one can really detect whether or when a prisoner is rehabilitated. 
Since the sentencing laws have not been revised to take this into 
account, each judge is left to apply his own notions of the purposes 
of sentencing. As a result, every day Federal judges mete out an 
unjustifiably wide range of sentences to offenders with similar 
histories, convicted of similar crimes, committed under similar 
circumstances. 


S. Rep. No. 98-225, 98th Cong., 1st Sess. 38 (1983), 
reprinted in 1984 U.S. Code Cong. & Admin. News 
3182, 3229-32 (hereinafter “Senate Report”). 

The Supreme Court, in Mistretta v. United States, 
488 U.S. 361, 364-67 (1989), and several courts of 
appeals, in describing the purpose and intent of the 
Sentencing Reform Act, have cited the opinion in Wil- 
liams as expressive of this now outmoded thinking. 
See, e.g., United States v. Mejia-Orosco, 867 F.2d 216, 
218 (5th Cir.), cert. denied, 492 U.S 924 (1989). See 
also, United States v. Denardi, 892 F.2d 269, 280 n. 13 
(3d Cir. 1989) (Becker J., concurring in part and dis- 
senting in part).° 

But in rejecting the sentencing policy articulated in 
Williams, the Sentencing Reform Act, at least as im- 
plemented by the United States Sentencing Commis- 
sion, has also necessarily changed the manner in 
which sentences are determined and imposed. The 
guidelines promulgated by the Sentencing Commis- 
sion establish a set of rules that may be applied only 
when specific factual determinations are made. 
Nearly every step of the nine-step application instruc- 
tions at U.S.S.G. § 1B1.1 requires findings of fact. 
Accordingly, as the determination of facts and the 
application of those facts to the sentencing guidelines 
result in a particular guideline range, those issues are 
increasingly important and become the focus of litiga- 
tion, resulting in a more adversarial sentencing proc- 
ess. See, e.g., Committee on the Administration of the 
Probation System, Judicial Conference of the United 
States, Recommended Procedures for Guideline Sen- 
tencing and Commentary (1987). As the Sentencing 
Commission has recognized, a more adversarial proc- 
ess requires more formality: 

In pre-guidelines practice, factors relevant to sentencing were 

often determined in an informal fashion. The informality was to 

some extent explained by the fact that particular offenses and 
offender characteristics rarely had a highly specific or required 
sentencing consequence. This situation will no longer exist under 
sentencing guidelines. The court’s resolution of disputed sentenc- 
ing factors will usually have a measurable effect on the applicable 


punishment. More formality is therefore unavoidable if the sen- 
tencing process is to be accurate and fair. 


U.S.S.G. § 6A1.3, comment (backgr’d).° 

Where such formality and specificity is required, it 
is arguable that the Williams rationale is not applica- 
ble. Defendants have so argued, frequently citing 


Specht v. Patterson, 386 U.S. 605 (1967). In Specht, the 
Supreme Court held that more formal procedures 
were required when a defendant, convicted of certain 
sex offenses, was subject to a sentencing enhancement 
if the sentencing court found the defendant was a 
danger to the public or was a habitual offender and 
insane. The Court distinguished Williams on the 
ground that the sentencing enhancement at issue was 
based upon the making of a new charge after the 
defendant’s conviction on another charge. 

As will be discussed below, most courts have rejected 
any application of this holding to the sentencing guide- 
lines. But there has been very little careful analysis of 
the impact upon procedures of the differences between 
indeterminate, discretionary sentencing and determi- 
nate, guideline sentencing. Most courts have simply 
relied upon Williams to answer due process challenges 
to the use of procedures developed for discretionary 
sentencing in sentencing under the Sentencing Re- 
form Act. There remains, however, another difficulty 
that may be presented by use of the old procedures in 
this new context, unwarranted disparity. 

A principal purpose of guideline sentencing is to 
reduce unwarranted disparity,’ and the realization of 
that purpose demands a certain degree of accuracy in 
fact-finding. As Judge Becker suggests in his article 
elsewhere in this volume, fact-finding is a significant 
remaining area of discretion under guideline sentenc- 
ing.* As one commentator has suggested, unreliable 
fact-finding can adversely impact on the operation of 
a guideline sentencing system. 

[I]n the war against disparity, the tacticians of the guidelines 

mcevement have paid insufficient attention to the procedures that 

develop the facts to which guidelines are applied. Tacking shiny, 
new sentencing guidelines onto the tail end of a system of crimi- 
nal procedure which does an unreliable job of developing the facts 

...is a lot like putting a new coat of paint on an old clunker. The 

car looks good, but it still doesn’t run much better. Ironically, 

sentencing guidelines may entrench a different kind of disparity 

— factual disparity. 

Peter B. Pope, How Unreliable Fact Finding Can 
Undermine Sentencing Guidelines, 95 Yale L. J. 1258 
(May 1986). 

A procedure for finding facts that permits great 
discretion on the part of the fact-finder may result in 
similar sentences for defendants who face overwhelm- 
ing proof of conduct that is relevant to guideline sen- 
tencing and defendants for whom there is only 
minimal evidence of such conduct. For example, a 
defendant with no prior record who was seized at- 
tempting to sell five kilograms of cocaine to a Govern- 
ment agent could be subject to a guideline range of 121 
to 151 months in prison. U.S.S.G. § 2D1.1(a)(3). A 
similar defendant who was apprehended in the sale of 
200 grams of cocaine, who would ordinarily be subject 
to a range of 33 to 41 months, could be subject to the 
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same range as the first defendant if the defendant’s 
estranged girlfriend produced another five kilograms 
of cocaine that she convincingly claimed the defendant 
intended to sell. Under pre-guideline law, the court 
would have wide discretion to adjust the sentence of 
the second defendant to account for the reliability and 
amount of evidence. Under guideline sentencing, how- 
ever, the three-fold increase in the prison sentence 
would be mandatory if the girlfriend’s testimony was 
found to meet the minimal fact-finding standards that 
have been held applicable to guideline sentencing. 
While the old system may not have been ideal, it is 
arguable that requiring these two defendants to be 
sentenced within the same guideline range results in 
far more disparate treatment than would have re- 
sulted under the pre-guideline system. 

Furthermore, too much fact-finding discretion may 
result in uncertainty in sentencing. One of the pur- 
poses for the establishment of guidelines and elimina- 
tion of parole was to reduce uncertainty and establish 
predictability in sentencing.® If fact-finding is not sub- 
ject to greater standards of accuracy, the resulting 
discretion could reintroduce sentencing uncertainty. 

While a degree of fact-finding discretion is appropri- 
ate, the nearly unfettered discretion of pre-guideline 
fact-finding, as is true with other areas of sentencing, 
could result in the reintroduction of disparity. Lack of 
standards of fact-finding could also permit manipula- 
tion of the sentencing guidelines by permitting use of 
stipulations that contain misleading information. Nei- 
ther Congress, in reenacting section 3661, nor the 
courts have seriously considered whether the revolu- 
tionary change in sentencing philosophy resulting 
from adoption of the guideline system should also 
result in changes in the fact-finding procedures devel- 
oped to serve the repudiated philosophy.” 


The Role of the Presentence Report 


As indicated above, guideline sentencing creates a 
more adversarial process for the determination of the 
sentence. Yet the Sentencing Reform Act did not 
change the sentencing hearing into a trial-like pro- 
ceeding in which each party presents its version of the 
factual circumstances with the court making the ulti- 
mate findings of fact and conclusions of law. Instead, 
Congress amended Rule 32(c), Federal Rules of Crimi- 
nal Procedure, to provide that the presentence report 
contain not only information regarding the offense and 
the offender but also: 

the classification of the offense and of the defendant under the 

categories established by the Sentencing Commission; the kinds 

of sentences and the sentencing range suggested for such a 

category offense committed by such a category of defendant as 

set forth in the guidelines ...; and an explanation by the probation 


officer of any factors that may indicate that a sentence of a 
different kind or of a different length from one within the appli- 
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cable guideline would be more appropriate under all the circum- 
stances... .! 


The purpose of this amendment was to provide no- 
tice to the parties of the sentencing factors under 
consideration by the court, to insure that the court had 
sufficient information to impose sentence, and to pro- 
vide a structure to the sentencing hearing.” 

Rule 32(c) and 18 U.S.C. § 3552(d) require the dis- 
closure of the presentence report to the parties at least 
10 days prior to sentencing. If the presentence report 
has been carefully and accurately prepared, its disclo- 
sure will alert the parties to the issues before the court 
and will permit them to prepare any response. The 
importance of notice was recently reiterated by the 
Supreme Court in Burns v. United States, __U.S.__, 
1115S. Ct. 2182 (1991), which held that a court may not 
depart upward from the applicable sentencing guide- 
line range unless the grounds for that departure have 
been previously disclosed to the parties. The Court 
indicated that Rule 32 contemplates “full adversary 
testing of the issues relevant to a guidelines sentence 
and mandates that the parties be given an opportunity 
to comment upon the probation officer’s determination 
and on other matters relating to the appropriate sen- 
tence.” 111 S. Ct. at 2186. A meaningful right to com- 
ment demands notice of matters that may be relied 
upon in imposing sentence. The best, although not the 
only, form of such notice is the presentence report.” 
The Administrative Office of the United States Courts 
has suggested, therefore, that a section of the presen- 
tence report specifically identify any factors that may 
warrant departure. See Administrative Office of the 
United States Courts, Presentence Reports Under the 
Sentencing Reform Act of 1984, Publication 107, 46-47 
(1987) (hereinafter “Publication 107”), and Looking at 
the Law, 54 Federal Probation 65 (March 1990). 

The presentence report, if unchallenged, should con- 
stitute sufficient evidence to support a sentence under 
the sentencing guidelines. And, in setting forth a ten- 
tative guideline range, the report serves to structure 
any challenges by the defendant or the Government 
and to focus the issues for a determination at the 
sentencing hearing. See U.S.S.G. § 6A1.1 and Publica- 
tion 107 at 1-2. 

In United States v. Wise, 881 F.2d 970, 971-72 (11th 
Cir. 1989), the Eleventh Circuit described this practice 
in detail. In preparing the presentence report the 
probation officer sets out the details of the offense and 
the defendant’s criminal history. The probation officer 
then applies the sentencing guidelines to those facts. 
Under the procedures established in many districts, 
the Government and the defendant may make objec- 
tions to the report prior to the sentencing hearing. 
After consideration of these objections, the probation 
officer makes any corrections to the report and pre- 
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pares an addendum that identifies remaining issues 
to be determined by the court at the hearing. See 
Committee on the Administration of the Probation 
System, Judicial Conference of the United States, 
Model Local Rule for Guideline Sentencing (1987). At 
this stage, under this procedure, the sentencing hear- 
ing may proceed in a reasonably orderly manner. 

The presentence report and addendum thus serve the same 

purpose as a pretrial stipulation in a civil bench trial, the report 

establishing the factual and legal backdrop for the sentencing 


hearing and the addendum enumerating the disputed factual and 
legal issues that the court must resolve. 


See also, United States v. Prescott, 920 F.2d 139 (2d Cir. 
1990), and Judge Gerald W. Heaney, The Reality of 
Guidelines Sentencing: No End to Discretion, 28 Am. 
Crim. L. Rev. 161, 168-175 (1991) (hereinafter 
“Heaney’). 


Burden of Persuasion 


Amended Rule 32(c), which requires the presentence 
report to tentatively establish a guideline range, has 
simplified the process of establishing guideline rele- 
vant facts at the sentencing hearing. Any adjustments 
to those facts may be asserted by the parties. The 
courts of appeals have held uniformly that the party 
seeking to adjust the sentence in its favor bears the 
burden of proving the relevant facts in support of that 
adjustment. Consequently, any mitigating factors 
must be proved by the defendant and any aggravating 
factors proved by the Government. United States v. 
Prescott, 920 F.2d at 143 (2nd Cir. 1990); United States 
v. Alfaro, 919 F.2d 962 (5th Cir. 1990); United States v. 
Blanco, 888 F.2d 907, 908-9 (1st Cir. 1989); United 
States v. Urrego-Linares, 879 F.2d 1234, 1238 (4th 
Cir.), cert. denied, __U.S.__, 110 S. Ct. 346 (1989); 
United States v. Howard, 894 F.2d 1085, 1089 (9th Cir. 
1990); United States v. Kirk, 894 F.2d 1162, 1163-64 
(10th Cir. 1990); and United States v. McDowell, 888 
F.2d 285, 290-91 (3rd Cir. 1989)."* 


In practice, as noted above, the sentencing proceed- 
ing begins with the presentence report. When a party 
challenges a fact in the presentence report, the fact 
must be supported by the preponderance of the reli- 
able evidence, as will be discussed below. If the chal- 
lenge does not include information that undermines 
the accuracy of the presentence report, the report may 
still be sufficient to sustain a finding by the court. If, 
however, the challenge calls into question the accuracy 
or sufficiency of the factual assertion in the report, the 
Government must bear the burden to establish an 
aggravating sentencing factor and the defendant must 
bear the burden of proving a mitigating factor. 


Quality of Evidence at Sentencing 


Prior to the sentencing guidelines, the courts had 
firmly established the principle that sentencing 
judges could consider evidence at sentencing that 
would not be admissible at trial. See, e.g., Williams v. 
New York, 337 U.S. at 246-47. But regardless of the 
sentencing judge’s discretion to consider a broad range 
of information, the introduction of evidence at sentenc- 
ing has been subject to a due process standard of 
reliability. In Townsend v. Burke, 334 U.S. 736, 741 
(1948), the Supreme Court held that the defendant’s 
right to due process in sentencing requires that a 
defendant not be sentenced on the basis of “materially 
untrue” information. In Williams v. Oklahoma, 358 
U.S. 576, 584 (1959), the Supreme Court, relying on 
Williams v. New York, indicated that due process per- 
mitted consideration of “responsible unsworn or ‘out- 
of-court’ information.” (Emphasis added.) This 
principle was also applied to forbid sentencing on the 
basis of “misinformation of constitutional magnitude,” 
such as a felony conviction obtained without opportu- 
nity for assistance of counsel in United States v. 
Tucker, 404 U.S. 443, 447 (1972). 

The question of what evidence may be considered — 
the “quality” of evidence — is different than, but re- 
lated to, the question of how much evidence is needed 
to prove a fact — the “quantity” of the evidence. As will 
be demonstrated below, some evidence may be so un- 
reliable that to use it would deprive a defendant of due 
process. On the other hand, a quantity of information 
that might be of questionable reliability could cumu- 
latively meet a preponderance of the evidence test. As 
discussed below, the preponderance standard of proof 
has been held to require sufficient evidence to convince 
the trier of fact that the fact at issue is true. Under 
this standard, naturally, the issues of the quality and 
quantity of proof tend to merge. Nonetheless, it is 
useful to consider the issues separately. 

Reliability 

Despite the articulation of the “materially untrue” 
standard for sentencing fact-finding in Townsend v. 
Burke and other cases, a higher standard of reliability 
has been required than a demonstration that the in- 
formation is “materially untrue.” In United States v. 
Weston, 448 F.2d 626 (9th Cir. 1971), cert. denied, 404 
U.S. 1062 (1972), for example, the Ninth Circuit re- 
manded for resentencing a case in which the district 
court had relied upon an unsubstantiated charge 
made by a Government agent and included in the 
presentence report. The court held that, although not 
materially untrue, the charge was completely unveri- 
fied and without support. Nor was there any attempt 
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to show that the agent was reliable. The court declared 
that it was not rejecting Williams v. New York, but that 
Williams did not present a situation in which the 
defendant challenged the accuracy of unverified infor- 
mation. 

In United States v. Fatico, 603 F.2d 1053 (2d Cir. 
1979), the court determined that hearsay testimony 
by a confidential informant was admissable to en- 
hance the defendant’s sentence but only if corrobo- 
rated by other evidence.” In United States v. Baylin, 
696 F.2d 1030 (8d Cir. 1982), the court remanded for 
resentencing a case in which the sentencing court had 
inferred defendant’s involvement in a crime from the 
mere fact that the Government had promised not to 
prosecute the crime. No other information of defen- 
dant’s involvement was presented. The Third Circuit 
established the standard that such information must 
contain “minimum indicia of reliability beyond mere 
allegation.” 696 F.2d at 1040. 

The Sentencing Commission has recommended a 
standard of reliability that may be somewhat higher 
than that articulated in Baylin in U.S.S.G. § 6A1.3. 
That section suggests that information relied upon in 
sentencing should have “sufficient indicia of reliability 
to support its probable accuracy.” While this standard 
could result in more accurate fact-finding and has 
been cited with approval by a number of courts of 
appeals, the section is a policy statement, and policy 
statements are not fully binding on the courts.’® See 
18 U.S.C. § 3572. In addition, it is questionable that 
the Sentencing Commission has authority to prescribe 
standards and procedures for sentencing.” 


Thus, although section 3661, as well as Williams and 
its progeny, permit consideration of a broad range of 
information in sentencing, and although Rule 
1101(d)(8) of the Federal Rules of Evidence provides 
that the rules of evidence do not apply to sentencing 
proceedings, the cases establish that evidence relied 
upon in sentencing must meet only a poorly articu- 
lated, but clearly minimum:standard of reliability. See, 
e.g., United States v. Kikumura, 918 F.2d 1084, 1099- 
1100 (3d Cir. 1990); United States v. Beaulieu, 893 F.2d 
at 1181, and United States v. Silverman, 889 F.2d 1531 
(6th Cir. 1989).”* 


Consistent with these principles, several courts 
have indicated that the presentence report may be 
sufficiently reliable without any additional corrobora- 
tion because the report is based upon investigatory 
reports, interviews with the defendant and codefen- 
dant, and, where available, trial testimony.’® Accord- 
ingly, the use of the presentence report to establish 
sentencing facts has been approved so long as it is 
sufficiently reliable. See, e.g., United States v. Alfaro, 
919 F.2d 962, 966 (5th Cir. 1990); United States v. 
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Murillo, 902 F.2d 1169, 1173 (5th Cir. 1990); and 
United States v. Blanco, 888 F.2d 907, 909 (1st Cir. 
1989). But see United States v. Fortier, 911 F.2d 100 
(8th Cir. 1990), discussed infra.” 

In United States v. Kikumura, 918 F.2d at 1102-04, 
the Third Circuit cautioned that under certain circum- 
stances a higher standard of reliability might be re- 
quired than that articulated in United States v. Baylin. 
In a situation in which the court departs dramatically 
from the sentencing guideline range, the sentencing 
proceeding becomes nearly as important as the trial. 
In such a case, due process principles may require a 
greater standard of reliability since the amount of 
process due increases with the importance of the lib- 
erty interest involved in the proceedings. Accordingly, 
the Third Circuit established an intermediate test of 
reliability to be used in a case involving a substantial 
departure: 

The sentencing court must examine the totality of the circum- 


stances, including other corroborating evidence, and determine 
whether the hearsay declarations are reasonably trustworthy. 


918 F.2d at 1103.” | 
Admissibility of Information From Other Proceedings 


These principles of admissibility have also been 
relied upon to permit use of information from other 
proceedings, such as the trial of a codefendant. The 
general rule appeers to be that such information may 
be used, without more, in determining facts relevant 
to sentencing. The use of such information, however, 
must be preceded by notice to the defendant that it will 
be used. See, e.g., United States v. Notrangelo, 909 F.2d 
363, 365 (9th Cir. 1990), and United States v. Beaulieu, 
893 F.2d at 1180. In United States v. Castellanos, 904 
F.2d 1490, 1496 (11th Cir. 1990), however, the Elev- 
enth Circuit concluded that testimony from a trial of 
a codefendant may not, without more, be used in 
determining a defendant’s sentence if the defendant 
has objected. The opinion seems to imply that the 
information must be corroborated in order to be used 
in the circumstances. Naturally, if a defendant dis- 
putes the accuracy of facts testified to in another 
proceeding, the court may be required to analyze that 
testimony to ensure that it contains suificient indicia 
of reliability to support its accuracy. It is unclear from 
the opinion, but it is likely that the Eleventh Circuit 
would not require corroborating evidence outside of 
the testimony if such indicia of reliability is present in 
the testimony itself and the objections of the defendant 
do not call that indicia into question. 


Right of Confrontation at Sentencing 


Another issue regarding the use of information at 
sentencing is whether the right to confront adverse 
witnesses as guaranteed by the sixth amendment ap- 
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plies to the sentencing stage of the criminal proceed- 
ings and, accordingly, whether hearsay evidence may 
not be used to enhance the sentence unless it falls into 
one of the traditional exceptions to the hearsay rule. 
Most courts that have considered this issue have held 
that the Confrontation Clause does not apply at sen- 
tencing. See United States v. Kikumura, 918 F.2d at 
1202; United States v. Castellanos, 904 F.2d at 1496; 
United States v. Byrd, 898 F.2d 450, 452-53 (5th Cir. 
1990); United States v. Beaulieu, 893 F.2d at 1180-81. 


The Sixth and the Eighth Circuits, however, have 
held that when a factual assertion in the presentence 
report is challenged, the court must undertake an 
analysis of whether the Confrontation Clause should 
be considered. See United States v. Silverman,__ 
F.2d , 1991 WL 179608 (6th Cir. 1991), and 
United States v. Fortier, 911 F.2d 100 (8th Cir. 1990). 
The Sixth Circuit, finding that the Williams rationale 
for fact-finding discretion must be applied differently 
to guideline sentencing, held that, if the defendant 
disputes a fact material to the guideline sentencing 
decision, the Confrontation Clause requires a greater 
standard of reliability than was required under discre- 
tionary sentencing.” What that standard of reliability 
is and whether it precludes use of hearsay evidence is 
not clear from the opinion. 


The Eighth Circuit in Fortier also held that the 
Confrontation Clause is applicable at sentencing when 
the defendant chalienges a factual assertion. These 
holdings clearly reflect the Sixth and the Eighth Cir- 
cuits’ concern about the use of evidence to enhance a 
sentence without providing the defendant a meaning- 
ful opportunity to challenge the accuracy of the evi- 
dence. 


Effect of Exclusionary Rule on Admissibility 
at Sentencing 


Three circuits have held that the exclusionary rule 
does not apply to guideline sentencing as the rule’s 
central objective, to deter unlawful police conduct, 
cannot efficiently be achieved by excluding evidence at 
sentencing. United States v. McCrory, 930 F.2d 63 
(D.C. Cir. 1991), petition for cert. filed, No. 91-5973 
(Oct. 1, 1991); United States v. Torres, 926 F.2d 321 (8d 
Cir. 1991); United States v. Lynch, 934 F.2d 1226 (11th 
Cir. 1991). “Generally, law enforcement officers con- 
duct searches and seize evidence for purposes of prose- 
cution and conviction—not for the purpose of 
increasing a sentence in a prosecution already pend- 
ing. ...” United States v. Lynch at 1236, quoting United 
States v. Lee, 540 F.2d 1205, 1211 (4th Cir.), cert. 
denied, 429 U.S. 894 (1976). Moreover, these courts 
have found that any slight benefit from exclusion of 
illegally seized evidence at sentencing is greatly out- 


weighed by the mandate of 18 U.S.C. § 3661 that no 
limitation be placed on sentencing information. 

Each of these circuits has expressed reservations as 
to whether its conclusions would be the same if there 
were a showing that the illegally seized evidence was 
gathered specifically for sentencing enhancement. 
United States v. McCrory, 930 F.2d at 69; United States 
v. Torres, 926 F.2d at 325; United States v. Lynch, 934 
F.2d at 1237. Judge Silberman, in his concurrence in 
McCrory, went a good deal further and argued that 
sentencing guidelines, by making predictable the im- 
pact of additional evidence of criminality, increase the 
Government’s incentive to illegally seize evidence 
solely for use at sentencing: 

If the police and prosecution know beforehand that they can get 

a conviction on a relatively minor offense, which has a broad 

statutory sentencing range and that they can guarantee a sen- 

tence near the maximum by seizing other evidence illegally and 
introducing it at sentencing, there is nothing to deter them from 
seizing the evidence immediately without obtaining a warrant, 


especially when a conviction on a “greater” crime would lead to a 
similar sentence. 


United States v. McCrory, 930 F.2d at 71. Thus, Judge 
Silberman suggested the deterrence of the prophylac- 
tic exclusionary rule is needed rather than a subjective 
inquiry at sentencing as to what may have motivated 
police conduct in an individual case. However, Judge 
Silberman declined to dissent in recognition of the 
Supreme Court’s recent hesitancy to extend the exclu- 
sionary rule. 


The Role of Negotiated Stipulations 


While 18 U.S.C. § 3661 provides that no limitation 
shall be placed on the information the court can con- 
sider at sentencing, in light of the “fact driven” nature 
of the guidelines a discernable trend has arisen 


whereby, with varying degrees of success, the prosecu- 


tor and defendant seek to control the facts available to 
the court at sentencing by agreeing to a factual stipu- 
lation as part of a plea agreement. 

Controlling the facts through the use of stipulations 
demonstrates the fundamental tension between the 
goals of sentencing reform and the plea agreement 
process. Sentencing reform in part was intended to 
reduce unwarranted sentencing disparity and provide 
the public and the offender with “truth in sentenc- 
ing”—sentences that provide retribution and deter- 
rence because the public and the offender alike know 
in advance that real punishment will be imposed even- 
handedly and will not be eroded by significant good 
time awards or early release on parole.” Plea agree- 
ments, by contrast, are basically intended to allow the 
parties to avoid the uncertainty and risk of a trial by 
striking a bargain for a sentence or sentence exposure 
that both can accept in an individual case. Congress 
recognized that the plea process could undermine the 
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purposes of sentencing reform by substituting prose- 
cutorial discretion in plea bargaining for judicial dis- 
cretion in sentencing.“ To avoid such consequences, 
Congress directed at 28 U.S.C. § 994(a)(2)(E) that the 
Sentencing Commission issue policy statements con- 
cerning acceptance of plea agreements. 

But policing the plea agreement process with policy 
statements is no easy matter. Under Rule 11(e)(1) of 
the Federal Rules of Criminal Procedure, there are 
three types of plea agreements, often used in combi- 
nation: (A) agreements to dismiss charges (hereinaf- 
ter “charge bargains”), (B) agreements to make 
non-binding sentence recommendations (hereinafter 
“sentence recommendations”), and (C) agreements to 
a specific sentence (hereinafter “sentence bargains”). 
These types of agreements overlay the often widely 
varying criminal charges and penalties that can apply 
to the same or similar criminal behaviors. How much 
time in prison an offender is exposed to is initially 
controlled by how the charges are drawn up. Added to 
this mix is the recent proliferation of mandatory mini- 

mum sentences for drug offenses and mandatory con- 
- secutive sentences for some firearm offenses. Thus, 
where plea bargains used to be driven by a desire to 
control maximum statutory exposure, now such agree- 
ments are often driven as much by a desire to avoid 
mandatory minimums or consecutive statutory sen- 
tences. 

The interplay of varying statutory maximum penal- 
ties and mandatory minimums makes plea bargaining 
complicated. The addition of sentencing guidelines can 
make it a labyrinth. The guidelines are not solely 
based on the real underlying criminal behavior, but on 
a combination of real behavior and the charged behav- 
ior,” and thus, as the statutory penalties can vary 
depending on the specific charges pleaded to, so can 
the guidelines vary regardless of the underlying be- 
havior.” Furthermore, the guidelines are always intri- 
cate and technical. They are also often subjective, 


particularly as to adjustments for acceptance of re= 


sponsibility and role in the offense. The motivation for 
a defendant to engage in plea negotiations is, at least 
in part, the desire to predict the sentence or the 
sentence exposure, but despite appearing to increase 
predictability, the sentencing guidelines often present 
the unwary with surprises at sentencing. These sur- 
prises are most frequently the result of the discovery 
of guideline-relevant facts in the presentence report 
that were not considered in the plea negotiations. 
Negotiated factual stipulations are one method used 
to attempt to lessen the possibility of surprise under 
guideline sentencing by setting forth the agreed upon 
facts that in turn drive the guidelines. Some stipula- 
tions also attempt to control legal conclusions from the 
facts, such as whether an offense involved more than 
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minimal planning or whether the defendant accepted 
responsibility.”’ Such stipulations can be detailed and 
lengthy and hotly negotiated, which can under- 
standably give rise to expectations that they will have 
some significant impact. What is the legal significance 
of such stipulations—are they binding on the court or 
are they merely a recommendation? 

The courts of appeals have differed in resolving 
these questions. Several have found that the stipula- 
tions are merely recommendations, while others have 
held that stipulations are a binding part of the plea 
agreement requiring that the plea can be withdrawn 
if the sentence does not reflect the agreement. The 
differences in these cases seem not to turn so much on 
different legal theories as on the level of expectation 
given the defendant regarding the stipulation. When 
the facts show that the defendant was informed by way 
of the plea agreement itself or at the plea colloquy that 
the court was not bound by the stipulation, then the 
stipulation is generally held to be merely a recommen- 
dation and the plea cannot be withdrawn notwith- 
standing that the court may find the facts to be 
different from those stipulated by the parties. But 
where the parties entered into an agreement that 
provides that the defendant will be allowed to with- 
draw the plea if the stipulation is not accepted, or 
there was an understanding by the court and the 
parties that if the agreement including the stipulation 
was accepted, it would control, courts have sentenced 
in compliance with the stipulation. 


United States v. Rutter, 897 F.2d 1558 (10th Cir.), 
cert. denied, _U.S.__, 111 S. Ct. 88 (1990), is typical 
of those cases finding stipulations not binding on the 
court. Rutter pleaded guilty to one count of distribu- 
tion in excess of 500 grams of cocaine. As part of a plea 
agreement, the parties stipulated that the defendant’s 
base offense level was 26 and that he had accepted 
responsibility for the offense justifying a two-level 
reduction to offense level 24. Relying on information 


“in the presentence report, the court found that the 


offense involved more than two kilograms of cocaine 
and that the base offense level was 28, that the defen- 
dant had a supervisory role in the offense justifying a 
two-level increase but that he had also accepted re- 
sponsibility justifying a two-level decrease. The defen- 
dant argued that the district court should adhere to 
the facts as set forth in the stipulation. Rejecting this 
argument, the Tenth Circuit noted that the plea agree- 
ment expressly provided that the stipulation was not 
binding on the court and noted further that U.S.S.C. 
§ 6B1.4(d) provides that “the court is not bound by the 
stipulation, but may, with the aid of the presentence 
report, determine the facts relative to sentencing.” In 
accord is United States v. Garcia, 902 F.2d 324 (5th Cir. 
1990) (citing U.S.S.C. § 6B1.4(d)), which rejected the 
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argument that the district court’s acceptance of a plea 
agreement to dismiss a count of an indictment in 
exchange for a guilty plea constituted an acceptance 
of the factual stipulation to the amount of drugs in- 
volved in the offense. See also United States v. Medina- 
Saldana, 911 F.2d 1023 (5th Cir. 1990). 

United States v. Torres, 926 F.2d 321 (8rd Cir. 1991), 
is factually very similar to Rutter. In Torres, the defen- 
dant made a bargain to plead guilty to a drug offense 
and agreed to a stipulation that would limit the 
amount of drugs involved, but that also explicitly 
provided that the stipulation did not bind the court. 
Relying in part on illegally obtained evidence, the 
court at sentencing found that more drugs were in- 
volved in the offense than those set forth in the stipu- 
lation. The court stated that “generally speaking, if 
the courts reject stipulations, defendants may not 
withdraw their pleas, particularly when they have 
been forewarned.” Id. at 326. However, the court in 
Torres did allow the defendant to withdraw his plea, 
finding the case unusual as it presented a legal issue 
of first impression in the circuit—whether illegally 
seized evidence could be considered at sentencing— 
and that the defendant, prosecutor, and the court all 
reasonably believed at the time the plea was entered 
that illegally seized evidence would not be considered. 
Thus, the Third Circuit appears to establish a general 
rule that stipulations are not binding, except in ex- 
traordinary circumstances. 

The direction from the Eleventh Circuit is not so 
clear. In United States v. Jefferies, 908 F.2d 1520 (11th 
Cir. 1990), 1 pre-guidelines case, the parties stipulated 
as part of a plea agreement that the offense involved 
13 grams of cocaine, and they removed references in 
an earlier version of the agreement to imposition of a 
fine after an oral agreement that no fine would be 
imposed. The court ordered a presentence report, 
which showed that the offense involved a far greater 
amount of drugs, and the district court made a finding 
that 15 kilograms of cocaine were involved in the 
offense. The amount of drugs was relevant for parole 
consideration. The district court also imposed a 
$100,000 fine. The Eleventh Circuit held that both the 
prosecutor and the district court violated Rule 11(e)(3), 
which provides that if the court accepts the agree- 
ment, the agreement shall be embodied in the judg- 
ment and sentence. The court vacated the fine and 
ordered that the finding regarding the amount of 
drugs be modified and the modification communicated 
to the Parole Commission. 

On the same day that the opinion in Jefferies was 
issued, a panel of the Eleventh Circuit consisting of 
two of the same judges who sat on Jefferies issued a 
per curiam opinion in United States v. Munio, 909 F.2d 
436 (11th Cir. 1990), cert. denied, U.S. __ , 111S. Ct. 


1393 (1991). Munio held that a charge bargain, which 
included a prosecutor’s recommendation for a reduc- 
tion for acceptance of responsibility if the defendant 
cooperated in preparation of the presentence report, 
was not binding on the district court when the agree- 
ment clearly stated that the court could impose a 
sentence up to the statutory maximum and, in fact, 
the defendant had failed to cooperate. The court dis- 
tinguished Jefferies by saying that case involved a 
“Rule 11(e)(3) agreement,” and that Munio by contrast 
involved a non-binding recommendation pursuant to 
Rule 11(e)(1)(B). Id. at 440. 

The Sixth Circuit has dealt with cases where the 
parties expressly and without contradiction from the 
district court sought to enter into binding stipulations. 
The Sixth Circuit has held that such stipulations are 
part of the plea agreement and once accepted by the 
district court are enforceable. However, the court’s 
definition of what properly constitutes “acceptance” of 
a plea agreement has evolved in such a way as to 
substantially limit the ability of the parties to control 
the facts. In United States v. Mandell, 905 F.2d 970 
(6th Cir. 1990), the defendant pleaded guilty to distri- 
bution of 150 pounds of marijuana in exchange for the 
dismissal of other charges. The plea agreement also 
provided that the defendant could withdraw his plea 
if the court departed from offense level 20, or if he was 
sentenced outside the range of 33 to 87 months. The 
district court accepted the agreement but, after review 
of the presentence report, found that the defendant 
was involved with an additional 73 kilograms of mari- 
juana and that his offense level was 26 and sentenced 
him to 70 months. The court found that although the 
70-month sentence was within the 33 to 87 month 
range, it was not based on the bargained-for offense 
level of 20. Citing United States v. Holman, 728 F.2d 
809, 813 (6th Cir.), cert. denied, 469 U.S. 983 (1984), 
for the proposition that “once the district court accepts 
the plea agreement, it is bound by the agreement,” id 
at 972, the court found that the agreement had been 
accepted and breached. Therefore, the defendant was 
entitled to withdraw the plea. 


A few months later in United States v. Kemper, 908 
F.2d 33 (6th Cir. 1990), another panel of the Sixth 
Circuit was faced with a similar case where the parties 
entered into a charge bargain with a stipulation that 
the offense involved 99 grams of cocaine, which would 
yield a guideline range of 27 to 33 months. The district 
court accepted the plea, then ordered a presentence 
investigation. The presentence report indicated that 
102.09 grams of cocaine were involved, which in- 
creased the guideline range to 33 to 41 months. After 
review of the presentence report, the district court 
then rejected the stipulation and sentenced the defen- 
dant on the basis of the larger amount of drugs. The 
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Sixth Circuit rejected arguments from both the defen- 
dant and the prosecution that United States v. Hol- 
man, supra, required that once the plea agreement 
was accepted, it was binding on the court. Finding that 
Holman was overruled by amendments to Rule 11 and 
implementation of the sentencing guidelines, the 
court held that a plea agreement that included a 
factual stipulation could be characterized as a binding 
sentence bargain under Rule 11(e)(1)(C), but that be- 
fore the district court could accept this type of agree- 
ment, U.S.S.C. § 6A1.1 required that the court 
consider the presentence report. In this case, although 
the district court stated that the plea was accepted 
prior to preparation of the presentence report, such an 
“acceptance” was contingent upon review of the pre- 
sentence report. Once the report was considered with 
its showing that the facts in the stipulation were 
incomplete, the plea and its binding stipulation must 
be rejected and the defendant given the opportunity to 
withdraw the plea pursuant to U.S.S.C. §6B1.2, which 
prohibits acceptance of a sentence bargain that is not 
within the applicable guideline range or departs with- 
out adequate justification. 

In United States v. Burns, 893 F.2d 1343 (D.C. Cir. 
1990), rev’d other grounds, __U.S.__, 111 S. Ct. 2182 
(1991), the court was not squarely faced with the issue 
of whether a stipulation was binding, but rather dealt 
with a stipulation that was incomplete, which allowed 
the district judge to comply with the stipulation as far 
as it went, but still imposed a sentence that greatly 
exceeded the parties’ expectations. Like the Sixth Cir- 
cuit cases cited above, Burns entered into a plea agree- 
ment and factual stipulation that set forth a guideline 
range and provided that if the district court reached a 
different guideline range, the plea would be null and 
void. The district court agreed with the guideline 
range as bargained for by the parties, but departed 
upward so that the sentence imposed was twice the 
base of the guideline range. 

After holding that there was no requirement that a 
sentencing court notify the parties of an intention to 
depart,” the District of Columbia Circuit noted that it 
was troubled, not by the parties’ attempt to make a 
binding agreement, but by the ambiguity of the agree- 
ment. The court urged that prosecutors ensure that 
plea agreements either inform defendants of the pos- 
sibility of departures or provide that defendants be 
allowed to withdraw their pleas if the sentencing court 
departs. The court thereby seems io be encouraging 
the use of binding stipulations, so long as they are 
unambiguous. 

Part of the problem the parties and the courts may 
be having with factual stipulations is that they are not 
mentioned in Rule 11, leaving their legal effect un- 
clear. Rule 11(e)(2) does provide that a plea agreement 
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must be disclosed, and that the court may accept or 
reject a charge bargain or sentence bargain, or defer a 
decision on these types of bargains until consideration 
of the presentence report. As to a sentence recommen- 
dation, Rule 11(e)(2) provides that the court must 
warn the defendant that if the recommendation is not 
accepted, the defendant cannot withdraw the plea. 
The rule simply does not contemplate the impact or 
effect of a factual stipulation on guideline sentencing. 


The Sentencing Commission’s policy statements on 
plea agreements at U.S.S.G. § 6B1.1-4 attempt to fill 
the gaps left in Rule 11. The policy statements provide 
a relatively comprehensive procedure for dealing with 
pleas and stipulations to accomplish the congressional 
goal of preventing the plea process from circumvent- 
ing the guidelines. Section 6B1.1 repeats the Rule 11 
requirement that all plea agreements be disclosed to 
the court and that the court warn the defendant that 
any sentence recommendation is nonbinding and can- 
not be withdrawn. However, this policy statement goes 
beyond Rule 11 by providing that acceptance of charge 
and sentence bargains be delayed in the vast majority 
of cases until after review of the presentence report.” 
Section 6B1.2 makes it clear why such delayed accep- 
tance is necessary by providing that the court should 
not accept plea agreements that undermine the guide- 
lines. The court cannot know whether a bargain will 
undermine the guidelines until an independent inves- 
tigation is conducted.” Section 6B1.3 provides that 
when a charge or sentence bargain is not accepted, the 
plea may be withdrawn. Finally, section 6B1.4 pro- 
vides that stipulations not be misleading,” identify 
facts in dispute, and most importantly that they are 
nonbinding on the court. The commentary explains 
the Commission’s approach: 


... it is not appropriate for the parties to stipulate to misleading 
or non-existent facts, even when both parties are willing to 
assume the existence of such “facts” for purposes of the litigation. 
Rather, the parties should fully disclose the actual facts and then 
explain to the court the reasons why the disposition of the case 
should differ from that which such facts ordinarily would require 
under the guidelines. 


Even though stipulations are expected to be accurate and com- 
plete, the court cannot rely exclusively upon stipulations in 
ascertaining the factors relevant to the determination of sen- 
tence. Rather, in determining the factual basis for the sentence, 
the court will consider the stipulation, together with the results 
of the presentence investigation, and any other relevant informa- 
tion. 


These policy statements are either not much under- 
stood or they are being disregarded.” The cases dis- 
cussed above indicate that stipulations often omit the 
“actual facts”—the cases involving amount of drugs 
are perhaps the most glaring, but drug amount is by 
no means the only misstated fact. Further, there is 
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ambiguity, which sometimes appears to be intentional, 
as to whether stipulations are binding. To say the 
least, there is still turbulence between sentencing 
reform and the plea bargain process, and fact-finding 
at sentencing is the eye of the storm. 

Although somewhat beyond the scope of an article 
on fact-finding at sentencing, it is worthwhile at least 
to note that there is another line of cases involving 
defendants’ claims of surprise at the sentencing which 
follows plea agreements. These cases involve argu- 
ments that due process requires that the court inform 
the defendant of the guideline range before acceptance 
of a plea and seek withdrawal of a plea when the 
sentence is higher than the defendant expected. All 
circuits that have considered these claims have re- 
jected them, holding that due process requirements 
are met when the defendant is informed of the statu- 
tory minimum and maximum. See United States v. 
Fernandez, 877 F.2d 1138 (2d Cir. 1989); United States 
v. Henry, 893 F.2d 46 (3d Cir. 1990); United States v. 
Pearson, 910 F.2d 221 (5th Cir. 1990), cert. denied, __ 
U.S._, 111 S. Ct. 977 (1991); United States v. Salva, 
902 F.2d 483 (7th Cir. 1990); United States v. Turner, 
881 F.2d 684 (9th Cir), cert. denied, 493 U.S. 871 
(1989); United States v. Rhodes, 913 F.2d 839 (10th Cir. 
1990), cert..denied,__U.S.__, 111 S. Ct. 1079 (1991). 

These courts recognize that certainty of outcome for 
defendants is not constitutionally required. As one 
court succinctly put it, “pleading guilty generally is not 
a trial voyage to test the sentencing waters for accept- 
able leniency.” United States v. Rutter, 897 F.2d at 
1564. While entry of a plea should not merely be a 
fishing expedition for leniency, the sentencing guide- 
lines, by giving the appearance of predictability, raise 
expectations that the defendant will have a good idea 
of the sentence range when he enters the plea. Several 
courts have suggested that it would be helpful to the 
process whenever possible for either the prosecution 
or the court to estimate the guidelines for the defen- 
dant. See United States v. Fernandez, 877 F.2d at 1143; 
United States v. Salva, 902 F.2d at 488. The Second 
Circuit, particularly, has expressed its frustration at 
the escalating number of claims of unfair surprise 
under guideline sentencing: 

While these defendants may have entered their pleas “knowingly 

and voluntarily” in the constitutional sense, we are, given our 

own struggles with the guidelines, not unsympathetic to their 
claims that they did not appreciate the consequences 2f their 
pleas. . . . The net result is a steady parade of appeals that 
squander scarce judicial resources and waste the government 
lawyer’s time. 
United States v. Pimentel, 932 F.2d 1029, 1032-33 (2d 
Cir. 1991). Two members of the panel in Pimentel urge 
that increased use of sentence bargains may be a fair 
and efficient mechanism to avoid claims of surprise 
and the resulting litigation, then go on to urge that at 


the very least the prosecutor inform the defendant of 
the likely guideline range, and that the district court 
explain the likely sentence before acceptance of the 
plea. 

Effective December 1, 1989, Rule 11(c)(1) was 
amended to require that the sentencing court advise 
the defendant prior to acceptance of a plea that the 
court will consider any applicable sentencing guide- 
lines, but may depart from those guidelines in appro- 
priate circumstances. The court is not, however, 
required to specifically advise the defendant of what 
guidelines will be applied in imposing sentence. The 
notes of the Advisory Committee to this amendment 
recognize that this is an imperfect means of satisfying 
all the defendant’s information needs, but suggest it is 
an adequate way to insure that the defendant enters 
an intelligent plea: 


The advice that the court is required to give cannot guarantee 
that a defendant who pleads guilty will not later claim a lack of 
understanding as to the importance of guidelines at the time of 
the plea. No advice is likely to serve as a complete protection 
against post-plea claims of ignorance or confusion. By giving the 
advice, the court places the defendant and defense counsel on 
notice of the importance that guidelines may play in sentencing 
and of the possibility of a departure from those guidelines. 


As demonstrated by the many cases claiming unfair 
surprise at sentencing (Pimentel gives a long list of 
such cases just in the Second Circuit), the compromise 
position represented by the 1989 amendment to Rule 
11(c)(1) may not have accomplished the Advisory Com- 
mittee’s goal of meaningfully notifying defendants of 
the importance of guidelines and reducing the risks of 
uncertainty in guideline sentencing. 


Surprise at sentencing, whether as the result of a 
factual stipulation that was found to be non-binding 
or other factors, serves no one and is the antithesis of 
truth in sentencing. If sentencing reform is to work as 
Congress intended it, and not merely be a shift of 
sentencing discretion from the judiciary to the prose- 
cution, the defense counsel and prosecutor have to 
ensure that the facts relevant to sentencing are fully 
and fairly presented and not try to make an end run 
around the guidelines only to have the court upset the 
deal when the full facts are revealed. The practice of 
permitting the parties to stipulate to facts, without 
close review by the court to determine the accuracy of 
the stipulation, undermines the purposes of sentenc- 
ing reform. Inaccurate facts, no matter how they are 
determined, lead to inaccurate guideline ranges and 
inappropriate sentences. 


Courts can aid in the sentencing process by eliciting 
full and accurate facts at the plea colloquy when 
appropriate and, as suggested by the Sentencing Com- 
mission policy statements, by not accepting pleas until 
the presentence report is reviewed and the court is 
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assured that the plea will not undermine the guide- 
lines. 


Standard of Proof 


Prior to the advent of guideline sentencing, the issue 
of the appropriate standard of proof to be used in 
sentencing did not receive a great deal of attention. As 
the Supreme Court noted in McMillan v. Pennsylva- 
nia, 477 U.S. 79, 91 (1986), “[s]entencing courts have 
traditionally heard evidence and found facts without 
any prescribed burden of proof at all.” In a sentencing 
system in which a court could fashion a sentence 
weighing a number of different facts, the determina- 
tion of a single factual issue was not generally as 
important as it is under guideline sentencing. Because 
guidelines are applied based on the unique factual 
circumstances of each offense and of each offender, the 
establishment of each of these facts has become a more 
prominent part of the sentencing process. In addition, 
the application of the guidelines to the facts of a case 
are subject to appellate review, 28 U.S.C. § 3742, 
although the courts of appeals have held that review 
of the factual determinations of the district court will 
only be reversed if “clearly erroneous.” See, e.g., United 
States v. Mejia-Orosco, 867 F.2d at 220-21 (5th Cir. 
1989). It is inevitable, therefore, that the issue of the 
standard of proof required to prove these facts at 
sentencing has become a much litigated matter under 
sentencing guidelines. 

The Sentencing Reform Act provides for no specific 
standard of proof, nor do the sentencing guidelines.” 
In resolving the issue, therefore, most courts have 
relied upon McMillan v. Pennsylvania, in which the 
Supreme Court determined that a Pennsylvania sen- 
tencing enhancement for the visible possession of a 
weapon during the commission of an offense, which 
provided a statutory preponderance of the evidence 
standard for proof of possession, met minimal consti- 
tutional standards of due process. The Court reasoned 
that, once guilt had been established beyond a reason- 
able doubt, the state may deprive the defendant of 
liberty up to the statutory maximum. The only deter- 
mination remaining for the court at the sentencing 
stage of the proceedings is where within the permissi- 
ble zone the sentence will fall. Such a determination 
may be based on a much lesser standard than the one 
required to establish guilt. The Court noted that to 
apply even a clear and convincing standard of proof 
would “significantly alter criminal sentencing,” thus 
requiring extended sentencing hearings that would 
resemble the trial of the guilt of the defendant. 

Every circuit to have considered this issue has gen- 
erally agreed that this minimum due process standard 
of preponderance of the evidence is a sufficient and 
appropriate standard of proof for guideline sentenc- 
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ing. United States v. Kikumura, 918 F.2d at 1098-1102 
(3d Cir. 1990); United States v. Frederick, 897 F.2d 490, 
493 (10th Cir.), cert. denied, __U.S. __,111 S. Ct. 171 
(1990); United States v. Guerra, 888 F.2d 247, 250-51 
(2d Cir. 1989), cert. denied, _U.S. ___, 110 S. Ct. 1833 
(1990); United States v. Ehret, 885 F.2d 441, 444 (8th 
Cir. 1989), cert. denied, 493 U.S. 1062 (1990); United 
States v. Urrego-Linares, 879 F.2d 1234, 1237-38 (4th 
Cir.), cert. denied, __U.S. ___ ,110 S. Ct. 346 (1989); and 
United States v. Wright, 873 F.2d 437, 441 (1st Cir. 
1989). As noted above, an amendment to the commen- 
tary to U.S.S.G. § 6A1.3, effective November 1, 1991, 
expresses the view of the Sentencing Commission that 
a preponderance of the evidence standard is sufficient 
to meet due process requirements and policy concerns. 
U.S.S.G. § 6A1.3, comment (backgr’d). 


Naturally, defendants have argued that the prepon- 
derance of the evidence standard may be insufficient 
where, as in guideline sentencing, the court’s discre- 
tion is limited. Where the establishment of certain 
facts acts to deprive the defendant of his liberty, it is 
claimed that due process requires a higher standard 
of proof. This argument is particularly compelling 
when applied to facts regarding the defendant’s in- 
volvement in criminal activity for which he has not 
been convicted, so-called relevant conduct, which 
must be considered pursuant to U.S.S.G. § 1B1.3 of the 
sentencing guidelines. See generally, Heaney. Indeed, 
in McMillan the Supreme Court specifically recog- 
nized that there could be circumstances in which the 
sentencing hearing could be characterized as the “tail 
which wags the dog of the substantive offense.” 477 
USS. at 88. 


This argument has been rejected by most circuits in 
which it has been considered, although a few have 
shown concern over the use of unconvicted conduct 
determined under the preponderance standard. In 
United States v. Frederick, 897 F.2d at 492-93, for 
example, the Tenth Circuit noted that the Supreme 
Court in McMillan had also considered a sentencing 
provision that limited the sentencing court’s discre- 
tion. The Supreme Court disposed of the argument as 
follows: 


We have some difficulty fathoming why the due process calculus 
would change simply because the legislature has seen fit to 
provide sentencing courts with additional guidance. Nor is there 
merit to the claim that a heightened burden of proof is required 
because visible possession is a fact “concerning the crime commit- 
ted” rather than the background or character of the defendant. 
Ibid. Sentencing courts necessarily consider the circumstances of 
an offense in selecting the appropriate punishment, and we have 
consistently approved sentencing schemes that mandate consid- 
eration of facts related to the crime, e.g., Proffitt v. Florida, 428 
U.S. 242 (1976), without suggesting that those facts must be 
proved beyond a reasonable doubt. 


477 US. at 92. 
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The Third Circuit, however, has suggested that in 
the case of an extreme departure, the sentencing hear- 
ing does, in fact, become the tail that wags the dog of 
the substantive offense and requires a clear and con- 
vincing standard of proof. In United States v. Kiku- 
mura, the defendant’s guideline range for 
transporting explosives for a destructive purpose was 
between 27 and 33 months. Because of the nature of 
the offense and the risk it presented, the court de- 
parted from the guideline range and imposed a sen- 
tence of 30 years imprisonment. The court held that 
under these circumstances, where the sentence im- 
posed was 10 times the applicable guideline range, the 
sentencing hearing became as important as the guilt 
phase of the proceeding in terms of the defendant’s 
liberty interest and that certain of the procedural 
safeguards applicable at sentencing should be in- 
creased. Among these, the fact-finding underlying 
such an extreme departure must be established “at 
least by clear and convincing evidence.” 918 F.2d at 
1101. As noted earlier, Kikumura also established that 
in such extreme cases, the evidence used to support 
the departure might also be required to be more reli- 
able. The Eighth and the Tenth Circuits have sug- 
gested that they might consider the Kikumura 
enhanced standard of proof in appropriate cases. 
United States v. Townley, 929 F.2d 365, 369-370 (8th 
Cir. 1991), and United States v. St. Julian, 922 F.2d 
563, 569 n. 1 (10th Cir. 1990). 

The difficulty of forcing the square peg of pre-guide- 
line fact-finding procedures into the round hole of 
guideline sentencing is further illustrated by the tor- 
tured history of the Ninth Circuit’s determination of 
the appropriate standard of proof. The case of United 
States v. Restrepo, 883 F.2d 781 (9th Cir. 1989) (Re- 
strepo I), was originally decided on the issue of the 
interpretation of the sentencing guidelines’ multiple 
count rules, U.S.S.G. §§ 3D1.2(d) and 1B1.3(a)(2). The 
court held that the guidelines required only considera- 
tion of offense conduct involved in the count of convic- 
tion. The court, relying on McMillan v. Pennsylvania, 
dismissed defendant’s argument that the preponder- 
ance standard was constitutionally deficient under 
guideline sentencing. That opinion was withdrawn, 
however, and a petition for rehearing granted. 896 
F.2d 1228 (9th Cir. 1990). 

In the next opinion, the same panel of the Ninth 
Circuit reversed itself and held that the sentencing 
guidelines did require the aggregation of drug 
amounts involved in unconvicted criminal conduct in 
calculating the applicable guideline range. United 
States v. Restrepo, 903 F.2d 648 (9th Cir. 1990) (Re- 
strepo IT). Although the court had briefly dismissed in 
a footnote in Restrepo I the standard of proof issue, it 
greatly expanded the treatment of the issue in Re- 


strepo II. The reason for the more serious considera- 
tion, of course, was that consideration of unccnvicted 
criminal conduct under the holding of Restrepo II 
would seriously affect the length of the defendant’s 
sentence. Under the holding of Restrepo I that uncon- 
victed criminal conduct was not relevant to determin- 
ing the guideline range, the sufficiency of a 
preponderance test was not of such great concern. But 
given the impact of this information under Restrepo II, 
the court attempted to define a special preponderance 
standard to be used “in criminal sentencing to increase 
the period of confinement.” 

Most courts of appeals, after having decided that the 
preponderance standard is sufficient to comply with 
due process, have not defined that standard.” The 
Ninth Circuit in Restrepo IT, however, held that, for the 
determination of facts that could increase a defen- 
dant’s sentence, preponderance “means a sufficient 
weight of evidence to convince a reasonable person of 
the probable existence of the enhancing factor.” This 
standard, the court reasoned, was more consistent 
with the sentencing guidelines at U.S.S.G. § 6A1.3(a), 
which indicate that information used in guideline sen- 
tencing must have “sufficient indicia of reliability to 
support its probable accuracy.” But in requiring the 
evidence to be sufficient to establish its probable truth, 
it appeared that the Ninth Circuit was establishing a 
new standard of proof that approached the clear and 
convincing standard.™® 

But the Ninth Circuit again withdrew its decision 
and granted a rehearing, this time en banc. 912 F.2d 
1568 (9th Cir. 1990). In United States v. Restrepo,__ 
F.2d__, 1991 WL 195100 (9th Cir. 1991) (Restrepo ITI), 
the court reaffirmed the constitutional adequacy of the 
preponderance standard but eliminated the special 
definition. Nonetheless, the court warned that the 
preponderance standard does not simply require an 
abstract weighing of the evidence to determine which 
side has produced the greater quantum of evidence. It 
requires sufficient evidence to convince the trier of fact 
of the truth of the proposition asserted. The court also 
noted the caution in McMillan that a higher standard 
might be required in circumstances in which a sen- 
tencing factor has an extremely disproportionate ef- 
fect on the sentence relevant to the offense of 
conviction. 

In a notable dissent, Judge Norris, joined by three 
other judges (two of whom would have required a 
beyond a reasonable doubt standard), strongly argued 
that McMillan does not support a preponderance 
standard under guideline sentencing. The dissent 
urged that the guidelines create a liberty interest in a 
sentencing range determined by the base offense level 
corresponding to the offense of conviction. When a 
sentencing range above that level is proposed, it was 


70 FEDERAL PROBATION 


argued that due process requires more than a prepon- 
derance to justify the additional loss of liberty. 


Conclusion 


A number of courts of appeals have expressed their 
discomfort in using sentencing procedures developed 
under a now rejected system that stressed the need for 
flexibility to devise sentences that were individualized 
to rehabilitate the offender and at the same time to 
protect society. While the courts of appeals have held 
that these procedures are constitutional as applied to 
guideline sentencing, it does not necessarily follow 
that the reasons supporting their use apply to a new 
system that establishes penalties not primarily for 
rehabilitation, but rather for the combined purposes 
of punishment, deterrence, protection of the public, 
and, finally, correctional treatment. 18 U.S.C. § 3553(a)(2). 

Underlying the reasoning for the continued use of 
pre-guideline fact-finding procedures has been the 
well justified concern that more formalized fact-find- 
ing could result in a greatly increased workload for 
every entity within the criminal justice system. As 
courts have noted: 

[T]he adoption of a clear and convincing standard of proof “would 

significantly alter criminal sentencing,” a change which the [Su- 


preme] Court determined would be unnecessary and burden- 
some. 


United States v. Urrego-Linares, 879 F.2d at 1238, 
quoting with approval McMillan v. Pennsylvania, 477 
U.S. at 92. See also United States v. Guerra, 888 F.2d 
at 251, and Judge Norris’ dissent in Restrepo III. 

But the relaxed standard of proof developed in the 
age of discretionary sentencing does not well serve a 
system in which the determination of specific facts has 
specific, predetermined sentencing consequences. The 
adoption of the outmoded fact-finding system could 
” result in the failure of the guideline sentencing system 
to accomplish its objectives, including the reduction of 
uncertainty in sentencing and the elimination of un- 
warranted disparity. 

Nonetheless, at the present time, it is safe to say that 
the procedures that existed prior to the Sentencing 
Reform Act continue to be applicable to guideline 
sentencing in most circuits. Exceptions currently exist 
in the Sixth and Eighth Circuits, where the Confron- 
tation Clause has been held to require additional 
safeguards in fact-finding and in the Third Circuit, 
where fact-finding must be supported by more proof in 
cases of significant departures. Workload aside, the 
concern that has been expressed by some courts about 
using fact-finding procedures developed for a repudi- 
ated sentencing system is well founded. Serious con- 
sideration should be given not only to the fairness of 
such procedures, but also to whether the continued use 
of these procedures significantly compromises the re- 
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alization of the objectives of the new sentencing sys- 
tem. 


NOTES 


The original provision was enacted as part of the Organized 
Crime Control Act of 1970 (Pub. L. No. 91-452, Title 10, section 
1001(a), 84 Stat. 951 (Oct. 15, 1970)). 


Pub. L. No. 98-473, Title II, section 212(a)(1), 98 Stat. 1987 (Oct. 
12, 1984). : 


3HLR. Rep. No. 91-1549, 91st Cong., 2nd Sess. (1970), reprinted 
in 1970 U.S. Code Cong. & Admin. News 4007, 4040. The enactment 
of section 3577 has been characterized as a codification of existing 
law. See, e.g., United States v. Baylin, 535 F. Supp. 1145, 1151 (D. 
Del), rev’d other grounds, 696 F.2d 1030 (3d Cir. 1982). 


4Only minimal changes were made to this proposed rule by 
Congress. Pub. L. No. 93-595, 88 Stat. 1926 (Jan. 2, 1975). See H.R. 
Rep. No. 93-650, 93d Cong., 2d Sess. 17 (1973), reprinted in 1973 
U.S. Code Cong. and Admin. News 7051, 7090. 


5Tronically, Williams, while cited by some courts as reflective of 
outmoded penology, is cited by others in support of the use of the 
liberal pre-guideline fact-finding standards. See, e.g., United States 
v. Beaulieu, 893 F.2d 1177, 1180 (10th Cir.), cert. denied, __ U.S. __, 
110 S. Ct. 3302 (1990). 


8The Commission has not suggested, however, that any signifi- 
cant change in the pre-guidelines methods of establishing facts is 
warranted. In its 1991 amendments, in fact, the Commission sug- 
gests that the pre-guidelines standard of proof applies to guideline 
sentencing. See U.S.S.G. § 6A1.3, comment (backgr’d) and 56 Fed. 
Reg. 22762 (May 16, 1991), reprinted in U.S.S.G. App. C, amend- 
ment 387. 


See 18 U.S.C. § 3553(aX6), 28 U.S.C. § 991(bX1), and Senate 
Report at 52, reprinted in 1984 U.S. Code Cong. & Admin. News at 
3235. 


SJudge Edward R. Becker, Flexibility and Discretion Available to 
the Sentencing Judge Under the Guidelines Regime, 55 Federal 
Probation __ (December 1991). 


*Senate Report at 50-60. 


104 notable exception is United States v. Silverman, 945 F.2d 1337 
(6th Cir. 1991). See also Judge Norris’ perceptive dissent in United 
States v. Restrepo, ___ F.2d __, 1991 WL 195100 (9th Cir. 1991). 


Mpub. L. No. 98-473, Title II, section 215(a), 98 Stat. 2014 (Oct. 
12, 1984). 


12.See Senate Report at 71-72 and 157, reprinted in 1984 U.S. Code 
Cong. & Admin. News 3254-55 and 3340; and Administrative Office 
of the United States Courts, Presentence Reports Under the Sen- 
tencing Reform Act of 1984, Publication 107, 1-2 (1987). 


18The Supreme Court noted in Burns that the Government could 
meet the notice requirement by filing a prehearing submission 
listing factors that might warrant departure. It is possible that other 
forms of notice would also be adequate so long as the defendant has 
a meaningful opportunity to respond. See Looking at the Law, 54 
Federal Probation 65 (March 1990). 
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141¢ should be noted that at least one district court has questioned 
this allocation of the burden of proof. In United States v. Dolan, 701 
F. Supp. 138 (E.D. Tenn. 1988), aff'd sub nom. United States v. 
Barrett, 890 F.2d 855 (6th Cir. 1989), the court found that the 
Government should bear the burden of showing that a defendant 
should not receive a reduction in the sentencing guideline range for 
acceptance of responsibility pursuant to U.S.S.G. § 3E1.1. The court 
reasoned that the criteria for the reduction were fairly objective and 
that the Government had as much access as the defendant to the 
relevant evidence. Accordingly, the court placed the burden on the 
Government. 


15The Fatico cases are probably the most cited cases on the issue 
of reliability of sentencing information. United States v. Fatico, 579 
F.2d 707 (2nd Cir. 1978) (Fatico I), on remand, 458 F.Supp. 388 (E.D. 
N.Y. 1978), aff'd, 603 F.2d 1053 (2nd Cir. 1979) (Fatico ID, cert. 
denied, 444 U.S. 1073 (1980). For cases citing the Fatico decisions 
as authority for guideline sentencing standards of reliability, see, 
e.g., United States v. Zuleta-Alvarez, 922 F.2d 33 (1st Cir. 1990), cert. 
denied sub nom Ramirez-Fernandez v. United States, __ 
U.S.__, 111 S.Ct. 2039 (1991), and United States v. Beaulieu, 893 
F.2d 1177 (10th Cir. 1990). In Fatico I, the Government appealed 
the lower court’s order that excluded evidence at the sentencing 
hearing. The evidence consisted of testimony of F.B.I. agents that 
confidential informants had linked the defendant with organized 
crime. The Second Circuit reversed because the district court has 
refused to permit the Government to produce corroboration of the 
hearsay evidence. The court of appeals held that out-of-court decla- 
rations by unidentified informants may be used if there is good 
reason for the nondisclosure of the informants’ identity and there is 
sufficient corroboration by other means. 


On remand, the Government produced a number of witnesses who 
corroborated the testimony, and the district court, finding that the 
corroboration established sufficient reliability, used the information 
to enhance the defendant’s sentence. The court of appeals upheld 
the sentence in Fatico II, sustaining the district court’s finding of 
reliability and also rejecting the defendant’s claim that the evidence 
should have been established beyond a reasonable doubt. The dis- 
trict court had required the Government to produce evidence to meet 
a clear and convincing evidence standard, but the court did not 
comment on the district court’s use of that standard. 458 F. Supp. 
at 402-412. 


16The weight of policy statements is discussed in “Looking at the 
Law,” 55 Federal Probation 69 (June 1991). 


Although the Sentencing Commission’s views regarding sen- 
tencing procedures are entitled to deference as emanating from the 
agency Congress entrusted to develop sentencing guidelines, the 
Commission’s authority to establish sentencing procedures under 
the provisions of 28 U.S.C. § 994(a) is far from clear. But see United 
States v. Lynch, 934 F.2d 1226, 1235 (11th Cir. 1991), petition for 
cert. filed, No. 91-5972 (Sept. 26, 1991), which seems to interpret 28 
U.S.C. § 994(d) (providing the Sentencing Commission with author- 
ity to determine what factors will be relevant for sentencing) to 
authorize the Commission to establish a standard for reliability. 


18 United States v. Silverman was back before the Sixth Circuit 
recently to determine the applicability of the Confrontation Clause 
at sentencing. See discussion in this article under “Right of Confron- 
tation at Sentencing.” 


19See Volume X, Guide to Judiciary Policies and Procedures 
(Probation Manual), Chapt. II, Part C. (1990). But see Heaney at 
173, which concludes that most of the information used by probation 
officers in the presentence report comes from Government sources. 


°Other kinds of information have also been permitted to be used 
in the sentencing so long as the defendant has had an opportunity 
to review and object. In United States v. Curran, 926 F.2d 59, 63 (1st 
Cir. 1991), the court considered certain letters that had been sent 
to it regarding the defendant. Although the letters were provided to 
the probation office, they were not mentioned in the presentence 
report. The court of appeals indicated that the defendant should 
have had a full opportunity to consider and object to the use of those 
letters. See also United States v. Berzon, 941 F.2d 8 (1st Cir. 1991). 


21s discussed below, the Third Circuit, and perhaps the Sixth 
and Eighth Circuits, have also established a higher standard of 
proof in such circumstances. 


221 Silverman, the Sixth Circuit prescribed a procedure to han- 
dle enhancements based on unconvicted criminal conduct. If the 
Government decides to urge the enhancement of a defendant’s 
sentence for unconvicted criminal conduct, it should first proffer the 
conduct. Upon receipt of the proffer, the district court should deter- 
mine whether the conduct, if proved, would res ult in an increased 
sentence. If the conduct would be immaterial to the sentence, the 
court should sentence the defendant without consideration of the 
conduct. If, on the other hand, the court determines that the conduct 
would result in an enhancement of the sentence, it must conduct an 
evidentiary hearing “in accordance with the Confrontation Clause.” 


3Senate Report at 50-60. 
Senate Report at 63, 167. 
See U.S.S.G. § 1A4(a). 


8For an example of the guideline impact of the difference in 
charges, see United States v. Stanley, 928 F.2d 575 (2d Cir. ), cert. 
denied, __ U.S.__ , 112 S.Ct. 141 (1991). 


27Pactual stipulations can also be used to attempt to create 
predictability as to statutory exposure when a factual matter is a 
sentencing factor that controls the statutory penalty, as with drug 
offense penalties that are based on the amount of drugs. See, e.g., 
21 U.S.C. §§ 841(b), 960(b). All circuits that have considered the 
matter agree that the amount of drugs in such offenses is a sentenc- 
ing factor that need only be proven by a preponderance of the 
evidence, not an element of the offense that must be proven beyond 
areasonable doubt. United States v. Madkour, 930 F.2d 234 (2d Cir.), 
cert. denied, __ U.S. __, 1991 WL 185999 (1991); United States v. 
Gibbs, 813 F.2d 596 (3rd Cir.), cert. denied, 484 U.S. 822 (1987); 
United States v. Moreno, 899 F.2d 465 (6th Cir. 1990); United States 
v. McNeese, 901 F.2d 585 (7th Cir. 1990); United States v. Wood, 834 
F.2d 1382 (8th Cir. 1987); United States v. Kinsey, 843 F.2d 383 (9th 
Cir.), cert. denied, 487 U.S. 1223 (1988); United States v. Cross, 916 
F.2d 622 (11th Cir. 1990), cert. denied, __ U.S. __, 111 S. Ct. 1331 
(1991). But see, United States v. Rigsby, 943 F.2d 631 (6th Cir. 1991) 
(expressing grave reservations with drug quantity as a sentencing 
factor “... because quantity under section 841 is such an important 
and disputable factual issue, it should be determined by the jury,” 
but holding that the court was bound by controlling circuit prece- 
dent). Thus, the parties may enter into a factual stipulation as to 
the amount of drugs in an attempt to control both the mandatory 
minimum and the maximum statutory sentence. When a stipulation 
is entered into to control a statutory penalty, rather than a guideline, 
there is little chance that a defendant will be surprised at sentencing 
because Rule 11(c)(1) requires that the court inform the defendant 
prior to accepting the plea of the statutory maximum and minimum 
sentence. As discussed below, the court is not required prior to 
acceptance of the plea to inform the defendant of the applicable 
guidelines. 
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28The Supreme Court in Burns v. United States, __ U.S. _, 111 
S.Ct. 2182 (1991), discussed in this article under “The Role of the 
Presentence Report,” reversed the District of Columbia Circuit and 
held that F. R. Crim. P. 32 requires that the parties be notified of 
the sentencing court’s intention to depart. 


Delay in the acceptance of the plea until completion of the 
presentence report is contemplated by F. R. Crim. P. 32(c)(1), which 
permits disclosure of the PSI prior to acceptance of the guilty plea. 


305 discussed in this article under “The Role of the Presentence 
Report,” F. R. Crim. P. 32(c) requires that probation officers prepare 
a comprehensive independent presentence report. 


31Memorandum of Attorney General Dick Thornburgh to Federal 
Prosecutors, March 13, 1989, provides that plea agreements should 
not seek to circumvent the guidelines and should stipulate only the 
facts that accurately represent the defendant’s conduct. 


32For a discussion of the weight of policy statements, see “Looking 
at the Law,” 55 Federal Probation 69 (June 1991). 


53These cases also sometimes raise the claim of ineffective assis- 
tance of counsel for counsel’s failure to accurately predict the guide- 
lines. See United States v. Turner, 881 F.2d at 686; United States v. 
Rhodes, 913 F.2d at 834-44. Such claims have not been successful, 
the courts holding that merely inaccurate prediction does not 
amount to ineffective assistance. 


ad (rt fact, courts had used very different standards. The district 
court in United States v. Fatico, supra note 15, required a clear and 
convincing standard of proof. The court of appeals noted the fact, 
but did not comment. It simply rejected defendant’s assertion that 
the beyond a reasonable doubt standard was required. In the same 
circuit, the court of appeals approved a preponderance of the evi- 
dence standard in United States v. Lee, 818 F.2d 1052 (2d Cir.), cert. 
denied, 484 U.S. 956 (1987). 
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5 See “Looking at the Law,” 51 Federal Probation 50 (December 
1987). In Application Note 5 to U.S.S.G. § 1B1.2(d), however, the 
Sentencing Commission has suggested that in a case in which a 
defendant is convicted of a conspiracy to commit more than one 
offense, the additional object offenses of the conspiracy should be 
treated as separate offenses for purposes of the multiple offense 
guidelines only if the court “would convict the defendant of conspir- 
ing to commit that object offense.” As the Commission indicates in 
the explanation to the amendment that added this note, a higher 
standard of proof—a reasonable doubt standard—should prevail 
when the guideline application, in effect, creates a new count of 
conviction. The purpose of this special standard of proof is to 
“maintain consistency with other § 1B1.2(a) determinations... .” 
United States Sentencing Commission Guidelines Manual, Appen- 
dix C, Note 75 (1990). This provision does not apply, however, if the 
additional object offense is one of those the Commission has stipu- 
lated should be “grouped” together pursuant to U.S.S.G. § 3D1.2(d). 
These offenses include those, such as drug offenses, whose severity 
under the guidelines is determined on the basis of the amount of 
harm or loss. Accordingly, some sentencing factors in conspiracies 
to commit multiple drug offenses will require a lesser standard of 
proof than some sentencing factors in conspiracies to commit mul- 
tiple robberies. 


58 See, “Looking at the Law,” 53 Federal Probation 72 (June 1989). 


5371p civil cases, the preponderance standard has been described 
to mean that the evidence must show “that the existence of the 
proposition to be proved is more probably true than not true.” 
Graham, Handbook of Federal Evidence, § 301.5 (2nd ed. 1986). See 
Restrepo II at 654. 


38The clear and convincing standard has been defined as evidence 
which produces in the mind of the trier of fact “an abiding conviction 
that the truth of the factual contentions are highly probable.” 
Colorado v. New Mexico, 467 U.S. 310, 316 (1984). 
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U.S. Sentencing Guidelines: Implications for Crimi- 
nal Justice. Edited by Dean J. Champion. New York: 
Praeger Publishers, 1989. Pp. 288. $42.95. 


Concerns about deficiencies in the criminal justice 
system led Congress to initiate sentencing reform. 
Nevertheless, in the aftermath of that reform the 
result appears to be mostly of political value. 

This book’s editor, Dean Champion, solicited 12 con- 
tributions from an impressive cross-section of 15 
criminal justice experts who focus on three areas: law 
enforcement, prosecution and the courts, and correc- 
tions. The articles appear to have been written be- 
tween November lst, 1987, and shortly after the 
Supreme Court decision in Mistretta. A skeptical fla- 
vor pervades all the pieces to some degree. 

One of the cornerstones of sentencing reform, deter- 
rence, conjures up one of two images: In one a potential 
criminal planning a crime takes pause when he reads 
in the newspaper of a harsh sentence given for the 
crime he was planning. The other image is the one of 
the defendant who has just been sentenced, splitting 
rocks in a prison and thus deterred from further 
crime-—-at least until his release. In his chapter on 
“Potential Deterrent Effects of the Guidelines,” Ste- 
ven P. Lab, assistant professor of criminal justice at 
Bowling Green State University, Ohio, focuses on this 
important, but rarely understood, issue. Although 
much has been written about general deterrence (the 
former type described), little attention has been paid 
to specific deterrence—the individual offender’s rate 
of recidivism. What has been learned, however, lends 
little support for the efforts of the criminal justice 
system since investigations show that over 50 percent 
of all imprisoned will return to jail for new crimes. 
Similarly, other studies show no relationship between 
length of sentence and subsequent recidivism. “In- 
deed, one study reported that longer periods of con- 
finement in prison (more punishment) are related to 
higher levels of post-incarcerative deviance (Beck and 
Hoffman, 1976).” 

Professor Lab cites other research that has focused 
on general deterrence. He explains the flaws in the 
research and concludes that the only reliable support 
“is for certainty of apprehension and punishment and 
not the severity of the sanction.” Nonetheless, Lab 
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asserts, certainty of punishment may not be increased 
by the guidelines since the apprehension of criminals 
does not rest with the court, but with police. And as 
for celerity of sanctions, while the research shows this 
to be of some deterrent effect, the guidelines have 
ensured less celerity than before sentencing reform. 


Other data show that the public’s knowledge of 
criminal sanctions and the criminality of certain be- 
havior is so vague that minor alterations in the sanc- 
tions have no effect at all on deterrence. Professor Lab 
concludes that “the bottom line . . . is that the guide- 
lines have done little or nothing to increase the deter- 
rent efficacy of the law or the Criminal Justice 
System. ... While the guidelines may provide more 
uniformity in sentencing, they should not be consid- 
ered as the primary vehicle whereby crime control can 
be achieved through deterrence.” 


Other contributors make salient points, from the 
shift of discretion to the prosecution, and plea bargain- 
ing, to the debate over whether increased sentence 
length is caused by the guidelines or mandatory mini- 
mum sentences. There is even a gossipy chapter of 
correspondence between Professor Alschuler, Univer- 
sity of Chicago Law School, and various members and 
staff of the Sentencing Commission. 


Perhaps the most important point of all is made in 
chapter 7, “Selective Incapacitation.” Professor James 
G. Fox, New York State University at Buffalo, ex- 
presses concern for expanding repressive social con- 
trol over marginal groups in American society. The 
concept of “dangerousness,” which includes a “diverse 
range of conduct viewed as being socially, culturally, 
politically, and physically threatening,” is used to ex- 
ercise control over marginal groups. No such corre- 
sponding concern is paid to the behavior of “corporate 
or elite actors, many of whom have been directly or 
indirectly responsible for equal or greater personal 
injury, loss of life, and social harm.” He discusses the 
difficult question of Congress’ directive to the Commis- 
sion not to consider race, ethnic, or socioeconomic 
conditions in fashioning the guidelines. Superficially, 
the directive appears an attempt at fairness. Although 
the implied result is that fewer minorities and lower 
socioeconomic classes will be jailed, in issuing the 
directive, Congress has given the green light to jail 
members of those groups with impunity. When the 
data are in, the jails will undoubtedly be more crowded 
with mino: ities and persons in low socioeconomic 
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groups than before sentencing reform. Perhaps some- 
day Congress might take a good look at deterring 
crime before it gets started. As we in the system know, 
the real problems of the criminal justice system do not 
begin or end with disparity in sentencing. 


Boston, Massachusetts FRANCESCA D. BOWMAN 


User Friendly 


Federal Sentencing Law and Practice. By Thomas 
W. Hutchison and David Yellen. St. Paul, Minnesota: 
West Publishing Company, 1989. Pp. 491. 


The authors state their purpose is to assist judges, 
attorneys, and probation officers “to understand and 
apply the sentencing guidelines and the sentencing 
provisions of federal law.” They do this first by anno- 
tating the U.S. Sentencing Commission’s Guidelines 
Manual. All seven chapters of the Manual are repro- 
duced. Then, following the Commission’s official com- 
mentary after each guideline, the authors provide 
their own analysis of guideline interpretation and 
application. 

The reader is provided with useful information in- 
cluding effective dates of amendments, definitions of 
key terms, guidance on departures, circuit opinions 
known at the time of publication, ambiguities in the 
commentary or guideline itself, discussion of what is 
and is not binding on the court, due process and ex post 
facto issues, areas for argument, logical corollaries, 
and language that may limit the court’s discretion or 


otherwise reveal the Commission’s intent. Probation ~ 


officers will find the annotations helpful in anticipat- 
ing problems during initial guidelines computations in 
the presentence report and also in responding to ob- 
jections. Attorneys will find the content helpful not 
only at sentencing, but also during plea negotiations 
and even as early as the charging process. Chapter 6 
contains annotations which may assist judges and 
attorneys with sentencing procedures and plea agree- 
ments. 

The book contains basic information of value to all 
practitioners. For example, chapter 8 addresses re- 
lated sentencing matters including the legislative his- 
tory of the Sentencing Reform Act and other pertinent 
statutes. Chapter 9 deals with appeals of sentences 
including illegal sentences, misapplication of the 
guidelines, departures, and sentences outside the plea 
agreement. 

The authors have compiled some excellent reference 
material in the companion volume to this book, Sup- 
plementary Appendices (West Publishing Company, 
1989), such as answers prepared by Commission staff 


December 1991 


to questions most frequently asked about the guide- 
lines, along with illustrations of multiple counts and 
criminal history. Additional reference material in- 
cludes guideline worksheets, discussion about the pre- 
sentence report by the Probation Division in the 
Administrative Office of the U.S. Courts, recom- 
mended procedures for guideline sentencing and com- 
mentary by the Judicial Conference, model sentencing 
forms by the Federal Judicial Center, and provisions 
of Federal sentencing law relevant to sentencing and 
the Sentencing Commission. The appendices also pro- 
vide some insights into the Justice Department’s phi- 
losophy and procedures as reflected by the 
Prosecutor’s Handbook on Sentencing Guidelines and 
a Justice memo entitled “Plea Bargaining Under the 
Sentencing Reform Act.” 

Valuable for its basic information, Federal Sentenc- 
ing Law and Practice has a serious shortcoming com- 
mon to any treatise of this type: It quickly becomes 
outdated after publication because of evolving case 
law. Therefore, to keep current, the practitioner may 
also want to consult other resources, such as the 
Guideline Sentencing Update, a two-page monthly 
publication by the Federal Judicial Center that briefly 
summarizes new, noteworthy district and circuit opin- 
ions. And, of course, there is no substitute for close 
reading of the opinion in its entirety. 

Another resource to keep practitioners current on 
evolving case law is the Guideline Grapevine publish- 
ed by Judy Clarke of the Federal Public Defenders of 
San Diego. This monthly publication includes editorial 
comment and analysis not provided in the Federal 
Judicial Center’s newsletter. The Grapevine features 
a concisely written format that is conveniently organ- 
ized according to guideline issue. Electronic data bases 
represent still another excellent way to research and 
keep abreast of evolving case law. And many circuits 
publish monthly digests of guidelines opinions, con- 
veniently organized according to guideline issue with 
the most recent opinions listed first. 
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Federal Sentencing Guidelines Handbook. Colorado 


‘Springs: Shepard’s/McGraw-Hill, Inc., 1990. 


This 500-page treatise consists of three major parts: 
guidelines analysis, sentencing guidelines with case 
digests, and 1990 amendments to the guidelines. 

The Handbook starts with a brief but excellent in- 
troduction to the guidelines including their develop- 
ment, purpose, application and the importance of 
relevant conduct. Concise analysis of guideline issues 
including helpful practice points and illustrations ac- 
companies the remainder of part 1 on types of miscon- 
duct, adjustments, criminal background, and 
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departures from guidelines. Also included are excel- 
lent observations and tactics based on case law cited 
from all circuits and the District of Columbia. Al- 
though clearly geared for the practitioner, the Hand- 
book also includes discussion about the basic issues 
and purposes of each section that would be helpful to 
those who are new to guidelines. 

The last section in part 1, procedural and other 
issues, will be particularly helpful to new practitioners 
seeking a concise overview on burden of proof, appel- 
late review, questions of fact and questions of law, 
appeals of guideline departures, plea agreements, the 
role of the probation service and the presentence re- 
port, the role of commentary and application notes, 
consecutive and concurrent sentences, constitutional- 
ity of guidelines, and due process. 

Part 2 consists of the text of the guidelines and 
commentary followed by case digests. The case digests 
can be very helpful to probation officers in computing 
the guidelines and responding to objections. Likewise, 
the case digests can serve attorneys in plea negotia- 
tions, preparation for sentencing, and appellate work. 
Part 3 of the Handbook is devoted to the 1990 amend- 
ments to the guidelines including a summary of the 21 
amendments involving more substantive changes. 

The Handbook is well organized with an excellent 
index and table of contents, making it easy to use. 
Each analysis is clearly written, and the illustrations 
and practice points are practical. Also helpful are the 
case digests of specific cases which guide the reader 
through applications and adjustments based on vari- 
ous situations. But again, the inherent weakness lies 
in how quickly the Handbook becomes outdated by 
evolving case law. 


Denver, Colorado Gary R. CROOKS 


A Practical, Compact Edition 


Federal Sentencing Guidelines Manual. By Thomas 
W. Hutchison. St. Paul, Minnesota: West Publishing 
Company, 1991. Pp. 687. 

This book contains the current text of the sentencing 
guidelines, commentary, and policy statements of the 
United States Sentencing Commission as most re- 
cently amended effective November 1, 1990. Probation 
officers should find this practical, compact edition of 
the guidelines manual helpful and manageable com- 
pared to other guideline manuals which are often- 
times awkward and cumbersome to use for court 
appearances or homework. 

In addition to reproducing all seven chapters of the 
guideline manual, the most significant amendments 
have been summarized by author Thomas W. 
Hutchison in the “Highlights of 1990 Amendments.” 
Other handy features in this 1991 edition include 
selected Federal statutes relating to sentencing in 
appendix B; model sentencing forms as issued by the 
Federal Judicial Center in appendix G; a reproduction 
of the “Questions Most Frequently Asked About the 
Sentencing Guidelines,” prepared by Commission 
staff; and guideline worksheet samples in appendix D. 
In appendix H, the publishers have compiled a table 
of cases that have applied specific sentencing guide- 
lines, but in light of ongoing and developing case law, 
this section is quickly outdated and officers should 
check other more current sources for case law opinions 
relative to sentencing issues and research. Overall, 
the publishers have compiled some excellent reference 
material, and the manual contains basic information 
of value to all practitioners. 


Washington, DC KIM M. WHATLEY 
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